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 The potitionor involes the Jurisalotion of this

Court under Title 20, United Statoes Code, Section 1057

yondered by the “upreme Court of Tomas, the Court of last
osort. The issues invelved in this case dpaw inte mestion
~ the validity of Articlo 2900 of the Texas Civil Stotutes
sne Avtdele 7, Seotion 7, of the Tesas Conotitution, on

» ground thet the state statute on’ the constitutional
slon are repugnont to the Tourteonth imencmert of tho
1 Constitution.

The ease was originelly tried in the dstriet Court
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at the smallest tonchops' college for non-legreos in Tozas.
(Re49)s  In the school yoor 1943w1944, $11,071,490.00 in
stato, county an¢ distriot funds were appropriated for higher
education in Texas. Of this amemt, $10,000.058.,00 wos
appropriated to non-Negro persons; that is, only [1.90
per capita for every non-legro citizen. The sum of (213,472.00
was aprroprioted to Nogro schools, or 23¢ per eaplta. The
institution for nonelegroos received curing such peri-d of
timo more than eight times more funds then the money that
was sllocs el to institutlons fr the tralning of legroos.
{(Re246) e
It 1o significant to notice (1.33-34) that Dean
Pittinger of the University of Texas testifiod thet he
naw of no institution Tor coliepge training of Hogroos,
azeopt Vilay, which 1s a privete school, thot was eompareble
to the smallest collepgas for noneliogrons in Texss. The
record furthor reflocts from the testirony of thic vitness
{Re336=330) that upon an item by itom comparison, Proirte
Tow Collepo wos below any of the other schools furnished
non-logro porsons in Texas. .
Thus, tho pattern of sepregation is presemtods /°
If the Judlefsl mind is fooussed upon the record
in this ense, whieh /SWSMt of the operstion and effeot
af the seprogation statute, 1 epgsl ‘isorimin tion will be
poreeived; anc when pereeived, ve believe 1s in the power
of this Court to corrdet so great sn evil.




- The polnte ere suffieient if they, togethar
th the areunent and staterent in the 'rlef are mi°fletent
emntle the Court to dotermine the orvor complained of.

inte wore fully discussed in potitiomerts hpdel,
herefore, potitioner contends thet the lssues wer: propere
ssontec to the tupreme Court of DTosxss, and are therefore
oporly before this Courts (Insuronce Invostment Co. vo.
| s 179 Setie (2)3035 Peldman et ol v, Dovil County
190 8.9. (2) 157; Pembrough vs. lagner, 167 S0 (2)

e The respondents urge in their written hrief that

the potitionor |radequately presented his case to the

uprone court of Toxns, and the lssues here wers not deelded

Supremo Court of Temas, she thet therefore, this

>  has no Juriediotions. The petitioner contended thot

m violated rights guesanteed to him by the
urtoert! Amondment to the Federal Censtitution. hether
o issues hore rulsed wore adequately presentoc and docided
umm ie & Toderal suestion ifteelf, and thero-
mwm mmwmmnnu
Sha ,m (Lowell v. City of Geiffin, Go, 98 cup.t.
wtor, G0C)e .
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FACTUAL ARG FOLICY JUDQUNT ©F THR TEXAS
LEGCISLATURE AN CORSTITUTION IN T0I3 CASB.

The Texas Court of Ciwil Appeals held, and tho
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Suprenms Court of Texns sustained sueh holding, that 1t eould
not consider the legal merits of segregetion ve that tople
was “outside the judlcial funetion. The poople of Tomas
through thelr eonstitutional and legislative enactronta,
- have detorminec thot poliey, the fectual bmels of which are
not sabjlocts of Juilcdal roview.® (Red50)e

Fro the sbove langusge; in the opinion of the
Court of Civil Appeals, it is olwicus that the Cowrt of
Civil appeals refused to consider the ovidence of the poti-
tioner. ©he Supreme Court of Texas offismed much action.

This holding, we submit, is wrong: for the “fate of
Texas cannot turn into u metter of fact, or of local Judge
mont, or lorislative ennctment the exprossed prineciples of
the Moderal Constitution that the rights of citizens of the
United States are depondent upon race or color. The subject
matter hore presentod for Juilecial determination ie o it
subject, not oniy for judielsl review, mt for striet Juile
alal reviow, for it is conduct which strikes ot the heart
of the Jemooratiec procecses. ( United Ctates ve Carcolone
Product Co. 304 UdBe 144-153)« It appears that this Jourt
in tho past has strictly reviewed any offert. vhothos by
logislature or the juitelary, to make tho rights gnrsntocd
by the Constitution depend upon race and eolor. (Vest Virginia
State Doard ve. Darnette, 319 Uete 604)e
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RELATION DO VEEN BACES A° THE COURD
ASSTEED I PLIBSY wa. FERGUSON.




The pecpondents contend in tholr written urief
that a contimustion of the sogregution statute in Toros
is imperative in orier to_redntain the pence and welftre
of the state, and to promote hammony in medntalining o publie
school systom in Dexas.

The enforeenont of the segrogation statute, ao well
as the constitutlonal provision of the Texas ‘onatitution,
hes ineweased Lension among both reces. thus becordng Progros-
sively destruetive of the demceratic procecsses in the United
States. The reasoning of the majority in the case of
Flecsy ve. Dovguson wus that the institution of segregation
1 left alone would better subserve the interest of all,
and thet judiclel intervention in sueh segregated putiomn
diffioulties. Thus, tho Court cloarly implied the iden
- that hamsonious relations would gredoally adjust thomeolves,
AL lot alone. dotory hos proven thet sueh philosophy was
not the coprect sclution. The emsctnent and onforeement
of segeegated stotutes in Tezas lune stirmulated nove or loas
mmutmwmwmmamn%gtm
Such statutory encetment has encouraged tho belief of thove
in vhose favor such stotute vas ensctod thet a state onncte
ront gives o tle non-logro citisens o proferred stotus
of eltizeonship superior to the ciflzenship of tho Nogro.



“uch asgumoed preferred citiszenship ir o presumptive eltizene
ship based upcn o false premise ereater by stote netlon.
his false, presumption croates in the minie of the mom- _
sgregated oitizens the Lellef tha tho bonofleent purposes
of the Pourtecnth imendront ean be elireumwented by the
sogregaticn ctetute, tint their rights cre peromount,
theredy causing resentment in the rinds of the sogrent of
the oitizens agalnst whon the segrogotion statute oporates,
and in many instances, ccotual hate crises, causing and porw
potuating & feellny of distmust detween the races, which
in mony instences result in wholesale violotions of the
law,

ve are not wmindful thet the stote moy exarclse
police power in order to securs the general welfome and
to prevent crime. There is no elaim that the potiticner,
or the Negro citiszens of Temas, will disturb the pesce
and wolfare of the state 17 sepgregation i2 not anforceds
Tho clain Lo thot noneflegro citisens will not obey the law
17 sogvegntion 1s not onforeeds This Court hos nover hold
mtmmmmwmmmmmm?m
e curtailed under the Gisguise of police powor to protoot
the rasimess of a eitisen, or & groud of citizens, Crom
acts of rashness. I there is ary danger in the disturbance
of the peasce of the eitisens of Teras, tint dangesr doos not
come, and it 45 not cladmed by the mapondent such will come,
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The segregetion statute ic eimed solely ot the
potiticner on account -f his golor, not heeause of his
Langerous propensities. '

The respondents here involwe the fwrisdietion of
this Court to condone the exorelse of police powor against
mm&ummwmmw*ammnwm
the imegined rash act of & segront of nonellegre oitizens
of Toxns; for it 1o obviens thot if any rosh set is
cormitted, it will come from the segment of the ottizens
of Pexas who are favored by the sesregetion law. (Torgan
v8e _ s 50 Pacific LO6L == 47 Lilt.de)
The potitloner 13 nct as pmesumptious as the mespendents to
bolieve that the noneliogro citizens of Temas will clsropard
thorandates of this Court or the provistons of the Pedorel
Constitutione | '

~ There iz nothing in the rogord in this came to
show that the admisaton to the University of Teuas of the
potitioner will dlasturb the peace of the citlzens of Texas,
or thet the heoalth of the eitisens of Texas will be impaired,
nor that puilic edusation will be affected by the potiticner's
admission to the Univer=ity of Texaz. If the peace anc
tranouility of the State of Texas is dlsturded, 1t finds
no sapport in this record, and the Court will net presume
race or eolor a danger in opdor to sustain the police power
of the state. There can hover be any presurption of danger
because of color in omier to mustain the police power of o
state. The likelihooly however great, that o substantive




ovil will posult cancot form the dasis, mr Justify the
restriction, of the rights guaranteed by the Pourtecnth
imencment oguinst ddserininution on ascount of color. The
fact thot the Leglslature of Tema:, or the Constitntion
of Texas oxpyusses o preforence or bolief thet ther is
justificution Cor such class leglslation is not sulficient
without supporting facts to werrent the curailment of equal
protoction of laws on ncoount of moe or color. |

The espondenis would have the Coust bolleve, seeord-
ing to thelr welitten brlef, that the sotitioner Locouse of
kis color extends into that specisl catagory masied off by
history os inherently dangerous. Ihe fuets in this record
sefute such contentlon. 1% has been recognizod through
all ages that the mar: of nobility of the anclent oni live
ing is Govotion to mative lande ihis Court judioially knows
the historr of devolion of the petitioner anc those whom he
roprosents to native lande Tiobllity comsotes respect for
law and opdor, pocce and tronquility.

Than, we present tho proposiilon thet the color of
potitionar?s shin 1s not inherently cangerous. me; ;zxwum
evidence in this case (R194=195) completoly shows the 111
offect that sogrogation hes upen tho potiticner and the _
total corrmmnity. The ovidenco shows thod pegregntion intensie
fics susplcion snd dlstaust betwoon nonsliopro on' logho
cltizens, that such suspleion and Jletmuet cpe not favoreable
conditions either for the acguisition and conduot of an
oducation or for the discharge of duties of a citison.




Segrogation affects the totol coremnity in an unfaveroble
woyy in that it accontuates imegined differences hetwean
Jegross and whitee; uwﬂmuamtheﬁuorm
segrogated; it ;rouyces Tevorable situations Tor the ine
erease of Lad feclings betwoen the recos, whieh result in
confliet.

Hot all white citizens desire or faver sogregaticnl
dengo, sogregetion is ot only sgolnet the will of the segroe
gatody but 1s an imposition upon ¢ large segment of nohe
Hegro cilizens ubo Jdo not condone segregation or its princie
plos. Thus 1t deprives large segments of non-legro citisens
of porsonal liberty in subordinstion to tho will of those
who deolre anc canctlon tie pottern of sopgreg:ticn.

The operation ¢f cogregetion anc 1% 110 o 'foots
completoly refuton the propositlion of the respondent thot
the <nforcement of thoe segregation stutute and constitutions
al provicion promotes the ponge and welfore of the statos
for 1t cunnot bo presumed thet on set =hilch ereates bad
 feolings in the nindsel citisens sgainet esch othor, which
‘rosulbs in confliet, iz an agemey for the promotion of the
peace, happiness snd health of & comsmnity. n tho Basis
of this vecord, it ic shown thet segregation tenis to foed
itzell anc grow inepecoingly —alignant. It 12 not & DIoe
moter of poace, bub 1t 1s & progrossive ageont of decth of
the very 1ife of demcerecye




IT IZ THE POUBR ABRD OUTY OF THIS CoUm

B PO b B SORRABLETON EATOTE
£ femi 1 e v,
FROY IZ0 OPERATION 4AND S9PICT.

It hoe been the mule of this Court in the construction
of the constitutionality of & stotute o exarine the sube
stance rather than the mere form, and to tost the constitutione
214ty of much statube by its operetion and effect. in
oxzaninntion of the operaiion and effect of the segreg:tion
statute and constitutional provision will demonstzate tho
Qmﬂamthbmmxﬁ.mlﬁmaarth
potitioneres Ihe evidence in this case (L.037-4l) reveals
that the combined assete of the plant "neilitles of the
thdrteen non-legre statew-supported sciools above the high
schoel lovel were in oxpess of 72 nillion dollapsy that
Prairto View College, tho only Hogro school of higher
learning, wis slightly nore than four mililon dollors
(zum).mwwummrninw
for the odusation of Tegmoes under the segragetion pattern
is loea than one-holf of the amount thst would have boen
2lloeated to Hegreos on the basis of popalations
¥ e do not oontend, however, th:otthe alloeaticn
of menoy for educationsl fiellitfes sheuld be msde ogthe
hasis of population. On the bueils of por capite expenditures
528466 was invested in plant sssets for every lonelogro porsong
while enly C.40 wes expended in plant aseets for legro persons
(Re 241). The por capita student spprepriation st Prairie
View, the only publicesupported institution for highor lesrn-
Aing for legroes, was shown to Le los: then thet found to exist




at tha smallest tonchors' eollege for non-legroos in Texag.
(He?49)s In tho school youy 19431944, §11,071,490.00 in
state, county snc distriot funce were appropriated for highep
education in Temsas Of this amount, $10,000.058,00 wis
appropriated to nonellegro persons; thot iz, only (1.90
per capita for every non-egro oiticon. The sum of (213,472.00
was aprropristed to Negro scheols, o 23¢ per ocepita. The
institution for noheliegroes received curing such porl-d of
time more than eight times move funds then the noney that
was alloonie to institutions fr the tralning of llegroos.
{(Ra248) .

It 1o signifloant to notice (1.33-34) that Deen
Pittinger of the Univeraity of Texes tostifled thet he
Ihew of no institution Tor college training of losroos,
ameopt Viley, which 1s a privete school, thrt was conpareble
to the smallemt colleopes for non-fogrons in Texas, The
record further reflocte from tho testinony of thic withens
(Re330=330) that upon an item by item compurisen, Proirte
View Collepe wea below any of the other schools furnished
non=togro persons in Texas. :

Thue, the pattern of sepregation fe prosenteds -~

I the Judfedsl mind is foonesed upon the record
in this ease, which ,°tR6 pesult of the oporotion and effoot
of the seprgotion statute, 1 legnl Jiseriminstion will be
poresived; and whon posesived, ve bolieve 1s in the pover
of this Court to corrdet so great an evil.




ey V":F,' _'

SOGREGATIZY SANCTIONED ¥ STATE aCTION
SEOULD NOT BE ZDEDED T0 IDUCATIONN.

In Plessy vse Perguson, the lesue of segregation
on common earriers was ralsed, Lut this Court did not
sndorse segregetion gomerelly. It was urged in thut case
in the argument thet i segregation om esrriers wes wlid,
states =4ght logally re:uive white and lefro persons to use
aifferont sides of the stmwet, paint thoeir houses different
or Musiness signs of o different color, on the grounds that
one side of the street or ohe color of paint was as good as
apothar. C“uch action, the Court zeid, would bo inwalld,
~nd held that even segregation must be res onable.

The petitionor horo contends thut the segrogatien
enforoed agalnst him Lo wpreasonable, The Court has held
in prior decisions thut segregation of whites snd Negroes
n&m«z‘kym‘ahw&h(mw.
vorley, M5 U.fs 60)s ut She Court lms nover squarely
faged the quostion presemted in this pocomd, vhothor sogroe
gation in oduoetli n Lo unpeasonnble. @ do not contend that
the ppoblem of the validity of segregetion in educction hos
nover boen referrod to in the opinions of this ¢ m.m
we do contend that 1t has never bson serlously argued o
dGeliberetely considered upon & record such ac the record dn

~ this caso. In the Zeres College ve. Fontucky, 21l U.de 45,

the lasue wos the velidlty of o Xentucly statute forbiliing

the teaching of Negro and nonelogroes in the sure collofo we

private colloge. The solo question sedsed and doclded




in that case was that such statute was not a violation of due
process clause os an interference with »roperty rights of an
- educational 1nstitution. The cuestion of the rights of indie
viduals was carefully excluded from the consideration of

the Court (54). In Cummings vs. Riechroné County 3School
“Board, 175 U.8. 520, from the language used by the Caurt,
the lsgality of segregaotion modneatlenmi«axcludccf Irom

- the Caart's decision. In Gong lum vs. Rice, 275 U.2. 78,
the Court treated segregation in education as legitinate

on the basis and theory of the case of Plersy vs. Ferguson
and Cummings ve. Richmond County Board Cuases, despite the
1an¢uagcfiﬁfthe opinion of the Court in each cese, and the
fact that tha basic problem presented here was not argued

in the Gbng Lunm Case, and that 1t was not involwved of de-
clded in the Plessy or the Cummings Case. Ue,therefore,
submit that if segregation in eduecation is constitutional,

it became so in a deelsion of this Court in which the issue
was not squarely presented to this Court.

In Wissourl Ixrel Gaines vs. Caneda, 305 U.S. 327,
the Court did observe that segregation in education had been
"sustained by the decisions of this Court," but an examimation
of tbe cases cited in the Gelnes case will show that the pre-
¢ise issuve presented here wos not involved in either of the
cases cited in the Caines case; nor was the issue presented
to the Court and decided by the Court. (Uipuel vs. Doard of
Regents,332, U.5. 631).



mwammswmmmn-
fied in every mespect for adedssion to the Univercity of
Texas Low Ochool, ereept his coler. The Pespondents do
~ not contond that tho petitioner's ability to sequire
 infommtion wes not ecusl Lo the ability of those naritted
. to the University of Texas low Schools Thet petitioner vas
~ refused adnission solely becouse of his mee and colors
| The recpondents o nok combend thet the ccnstitution
dooe not protect the rightc of o citisen to dlssominate ine
formation, - 1deas, :hilosophies and ettitudes without restriction
to any person or porsons, and vhenovey such person Jesires
to dissorinete information, ldess, philosoph:los snd attitudes,
tut contend thot the state may restrict the right of o pore
sof to receive, acoimdlate and meke use of ¢ cross sociion
o « commnity information, ideas, philosophies, «pinions
e attitnces. Thot the petiticmer is not entitlec to re-
codive, sspinilate on. meke wse of & arn;umsf cornmnity
information thet he has equality of opportunities and equalie
eyerumumxmmmmm:amwng
parsuit of on education to the aseimilation of idear, {ne
formution, philosophies ano attdtutes of one segmont of &
total citisenship, whils =1l noneliogre oitdzens of Texas are
pormitted %o hove the unpvwotrleted bepefit of csmimilsting,
using ond calking nse of & cross goction of  cormunity
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information, ldeas, philosophles, attitudes and opinlons
in their pussuit of an educ-tion; Pree discussions,free

exchange of ideas, free dissemination of opinlons, ideas,
philosophies and attitudes must be had and analyzed

by a student on the community level before a well-rounded
legal education is acquired. In the University of Texas,

all noneliegro citizens, irrespective of race or cclor, are
given the unrestrictec right to attend the Law School, and
to assimilate and make use of & cross section of comrunity
opinions, ideas, discussion, philosophies and sttitudes for
use in life after school. Such unrestrieted right given all
non-Hegro citizens in Texas and denied the petitioner bLe=-
cause of race and color, deprives the petitioner of an
education that will enable him to meet the responsibility
of his profession. The lawyer, in order to be fully prepared
to meet his professional responsibilities, rust have a vital
sense of the culture of the commnity in which he lives and
works. The segregation formula of Texas denies this right
to the petitioner. The lawyer is perpetually engaged in
trying to antiecipste, prevent, settle or win human disagree~
ment involving alleged rights recognized under the law #hd
the Constitution. His thinking, planning, and actions are
framed and limited by what he understands to be the pre-
vailing principles and doetrines of the law; what the judges
or the legislators have declided in sirmilar situations before;
or what he contemplates the judges or legislators would
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determine in similar gituations in the future. The knowledge

. required for these professional duties are received in part

from books. but a great portion of this information must
come from intimate knéwledge of the ways and thoughts of
the total community.

The petitioner in a large sense is lost unless he
can sense the interest, ability and the weakness of those
adversaries with whom he must deal, whether they are lawyers,
witnesses, judges, clients or plain citizens. The citizens
tralned in a segregated law school will not Tind segregated
gourts in which to practice, and he will not find a clientele
or community life in which 21l citizens have been restricted
to the assimilation of ideas, information, philosophies and
attitudes of one segzment of the eitizenryj; but he will be
compelled to meet and match wits with lawyers treained in an
unrestricted and unsegregated institution, who have had the
beneflt and the privilege of assimilating and making use of
& cross section of community 1htormation, ideas, philosophies,
opinions and attitudes.

In the elass room the student ispermitted to lnow
the thinking of the meighberhood Sy discussion, which fs a

vital part of education. IHe draws a cross section of opinions,

ideas and philoao?hiel of his contemporarigs from enumerable
localities and environment. e is privilegé& to note them
all: he will imbibe the lessons not only of character bdut
obtain knowledge of human beings from a larger portion of

that eross section of his contemporaries with whom he must
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come in contact in his pursuit of a livelihood after school

~ days. The restriction because of color by Texas in the
assimilation of ideas, information, philosophies and atti-
tudes eliminates from the reach of the petitioner much of
the cross fertilization of ideas. It is not sufficient to
say that the petitioner may read the same books that the
non-llegre students read; for the information which constitutes
a part of the quality of education offered at the University
of Texas does not come from books. When the petitionef is
requirec to study, éiscuss and observe with only one segment
of the cross section of citizenship, he is circumscribed in
his effort to achieve any real understanding of total com-
munity thinting or the community conception of justice and
equity; for he has lost that essential clement of total
education of the exchange of ideas with a eross section of
community fellowship. OSuch restriction of the assimilation
of ldeas, information, philosophies, opinions and gtitudes
on a total community basis handicaps the attorney in advise
ing his clients and in dealing with other atiorneys and
Judges who constitute a part of the great stream of Texas
Jurisprudence. Bducation is in the sphere of intellect;
segregation by Texas transcends constitutionality limits,in
s that 1t invades the sphere of intelleet in its restriction
upon the assimilation of information, ideas, philosophies
and attltudes on a comunity-wide basis, which is the purpose
of the Constitution to protect.



THE PRESUMPTIVE BASIC POLICIES UNOER-
LYING THE COURT'S APPROVAL OF SEGREGATION
Iif PLESSY vs. FERGUSON ARE UNDISPUTABLY
RAFUTED BY THE RECORD IN THIS CASE, AND
IF THE COURT CONSIDEAS THE DOCTRING IN
PLESSY vs. FERGUSON APFLICABLE HER.,

THAT CASE SHOULD BE OVERRULED.

There wer: two fundamental judgments of 'fact and
policy announced through the decislon by the majority of
this Court in Plessy vs. Perguson. One was thot legise

lation is powerless to eradiecate rash instinets, or to

m distinctions baséd upon physicel differences, in
that it was impossible to eliminate segregation founded in

- theusages, customs, and tradbion of the cmﬁity; therefore,
m Constitution must bow to the opinion of the community
based upon usages, customs and traditions. The other was

~ the Court's assumption th-t the Legislature and Courts

were powerless to correct the evil thet the' oxisting cone

"mlﬂ should be left alone and let the events take thelr

oA
.

course, and that governmental intervention could only ace
: centuate the difficulties of the present.

. More than a half century has passed since the de=-
B ’ cision in Plessy ve. Fﬁ?ﬁuatm. In these intervening years

#2

. much thet was obscure about the effect of segregation has
?:" been clarified. 4as years have passed, the evil of segre-
;’, gation has been unfolded as trends have become more distinet.

*'Mhﬂg. has boen gained as to the evil effeect of segree

- gation, and the mpa-ct of segmgation upon American life
ma been clearly ﬁewatedc In the l’.ght of the differences

18
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during the years since the Plessy Case, it is obvious that
the hasic judgments made Ly the Court in the Flessy Case
were erroneous. If the factuasl and polley judgments in

the Plessy Case war§ correct at the time rendered, which
fact petitioner does nqet admit, such presumptive policy
Judgment would be incorrect upon the record in this caseyg
for the presumptive declaraticns made by the Court in the
Plessy Case, so far as they nsl.ite to the faets in this
record, are inapplicable. The Court is not at liberty to
shut itseyes to an obvious mistake when the validity of the
segregation law cepends upon the truth of euch declaration.
So far as the declargtions in the Plessy Case are concerned,
they were declarations looking to the future. It could
have been ne more than propheey, and 1s controlied by future
-events. The segregotion law must of neceseity depend upon
the existence of™certain state of "acts to uphold its wolidie
ty, and if those facts do not exist now, (that is, if the
facts have changed) such changed facts would not be suffie
cient gwund on which to rest the juigment of this Court,

ol sustiin the congtitutionality of the cegregation low
in this case. The record clearly shows thot sueh prophetie
declaration in Plessy vs. Ferguson does not aposly to the
factual situation in this case. 4 low valid vhen poassed
because of a certain state of facts will become invalid
when such state of facts cease to exist. (Chastleton, Inec.
vse “inclair, 44 Sup. Ct. Reporter, 405.)



The Court held in the Plessy Case: "in deternining
guestion of reasonableness (the eﬁﬁ) is at liberty to
3 with reference to cstablished usages, customs, and tra-
ons of the people and with a view to the promotion of
comfort and the preservation of publie peace and good
0

This prophecy has proven to be incorrect. In Maryland
‘these very customs have been defied and overridden in that

gro students have for more than four (4) years been in
attendance in the law school of the University of Euyland .
m the filing of this case, a Negro student has been ade
ted to the University of Texas Vedlcal sehool, in the face
of M customs, traditions and usages. Likewise, liegro
Mts are now in the University of the State of Arkansas
~ end the University of the State of Oklshoma., There has been
de_\:m bﬁma&ma, no disturbances of the peace, no sbolishing

ﬁ' Mlie school facilities fof the educatlon of the citizens

of m states as the result of the admission of legroes to

mqh schools. These facts completely refute the prophetie
Mh.lnmns in Plessy vs. Ferguson, thet the constitution '
s m bow to the will of the community. The further deglarae
‘tzck of the Court in the Plessy Case was to let events take
M: course and restPiif fovernmental intervention, which

mm result olily in accentuating the then present diffie
mh“ ?hig DProphetic declaration has been refuted in the

e

~ very state where the case of Plessy vs. Ferguson arose.




For more than fifty years the mﬁhelming community
nt amcng the non-liegro poopi_o in Louisiana was to pay
o teaéhers lcss salary than white teachers were paid with
» professicnal training and proﬁllional qualiﬁentlon,
for similar services rendered.
o The "let events tg? g course and restrain
mll mumntion"/m& been pursued for more than
 £ifty years without result. Govermmental intervention was
invited. The evil was corrected through governmental inte re
yention without isturbing the peace, the tranqulity, Affect-
m the morals and welfare of the State of Louisiana, but
~in truth and in fact, the relationship was improveg. This
seme policy or governmental intervention has been followed
h: prectically every southern state, and especially in the
~ states filing an Anmicus Cupiae Brief in support of respondents'
~ position in this case.

For more than fifty years in each of the states
which filed an imicus Curiae Brief in this case supporting
~ the position of the respondents' position, it has been the
~ overwhelming opifion of the non-Negro citizens, and it has

been the custom, practice, and tradition of such groyp of
citizens, to exclude the Hegro citizens from the electorial
process of government. OSuch custom, tradition md usage has
been condoned by legislative act. Governmental intervention
was resorted to and in this Court in Smith vs. 4lbright,
this Court was adviced by the Attorney CGeneral of Texas

T
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that if segregaetion wss broken down in the Texas primary
case, that chaos would reign ir Texas: that customs, usages
and traditions in Texas should not he disturbed; if so, the
peace, the happiness, tranquility and the welfare of Texas

- eitizens would be disturbed. The powers of this Court re-
strained the enforcement of sueh customs, practice and communi-
ty sentiment, and the citizens of Texas obeyed the mandatés
of this Court ag they will oﬁay the mandates of this Court
in the future, and the peace and happiness of citizens of
Texas wnré not disturbed, chaos did not reign in Texas, but
the relationship between the races has steadlly improved
since that decision. ©Such prevailing conditions followed

in the southern states which have filed Amicus Curiae Briefs
in this case.

The learned Trial Court excluded testirony attucke-
ing the constitutionality of the Texas segregat.on statute.
The constitutionality of the cegregation statute depends
upon facts beyogd the sphere of judicial notice, and such
facts were prépér subjects for judieial inquire. (Bordens
Farm Products Co. ve. Baldwin, 55 Sup. Ct. Rporter, 187);
for this Court has long eince laild down the rule that the
-constitutionality of a statute predieated uporn the oxistence
of a partiailar state of facts may be challenged by showing |
to the Court thet those facts have cessed to exist. (United
States vs. Carolene Products Co., 58 Sup.Ct. Reporter 778).
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Under the segregation law in Maa all racial groups
sr then Negroes, irrespsctive of origin of birth and
s of skin, may atbend the University of Texas Law
The record is without dispute tﬁat the petitiocner
the academic qualificationc, and that the only reacon
he was refused admission was the fact that he was a
ro (R.161). We do not admit thet there are any circum-
stances in which a gtate has power to make race or color the
besis of legislative olassification, but assuming thet such
 power Tested in the state, ve contend that the difference
4n the treatment of the petitioner im Jie pursult of an
patiocn is one which bears no fair or substantial rela-
n to any valid legislative act. We contend that classifi-
n on account of race and color 1s never a wlid act.
mﬁm elassification, in order to eveld corstitutional
prohibition must be founded upon some pertinent and real

: difference ~s distingudshed from an irrelevant and artfe
Ml one. We thinmk the test to be a;apliod in this case iss
Does the statute and provision of the Constitution arbi-
trarily and without any genuine reason wﬁhhald from this
petitiomr rights and advantages whieh 1t furnishes to non-
Hegro citizens, both 'tho nan-ﬁesz;n citizgens and Fegro citizens
. pursuing the seme objective and cooupying substantlally the
~ same relation towards the subjeet matter of the legislation.




submit thet thece facts cannot be denled; that is, that
he petitioner 1s arbitrarily segregated and discriminated
without any gemuine reason. for such segregation
diserimination. There is no difference in their pur-
‘ and one cannot be found; a cifferent application
the legislation cannot be applied to the liegro from
application that must inevitably be epplied to the nome
o student; their scle and only purpose is edusation -
| more and nothing less. The Legislature restricts
_the rights of the Negro by such legislation in rights and
antages that are granted the non-Negro students, both pure
suing the same objoctive and occupying the same relation toe
w the subject matter of legislation. Idueation to
on-1 and to liegro students is the same, except in the
gated formula preseribed and set up by the State of
gag, which petitioner contends invalidates such statute,
The Legislature of Texas may not carve out by legislation
3 ite own notion anc coneeption of education for non-Negro
Mts and carve out a different and inferior notion and
eonception of education by affording edvantages and rights
mriar for non-liegroes than those furnished for Negﬁ:a
?‘:Mts. If an examination of the record in this case 1s
made by the judieial mind, the unconstitutionality of the
 statute is inescapable.
The governrment through all of its branches and by
its own method and technique has the duty of meeting a
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enge of this day that demoecracy is unreal, a promise

ot to be fulfilled. To meet this challenge there must be
than ideas expressed in words. It requires that the
government bring their practices in accordance with our
expressions. This challenge must be met in part within the
0l room if we are to accord the full meaning to the basie
2. prh_!ciple ~= that 211 men are created egual as well
-8 free. This government rust build through our publie
systen social ;nstitutiom that will gusrantee

lity of opportunities to all men; for without tiis
12lity, freedom becomes a nullity. Ve must build through
e school an sristocracy that is consistent with the free
of life. That aristocracy must be an aristocracy of
lont and achievement. It cannot be done under a segregated
2 in our public school system. |

RESPECTFULLY SUBMITTED:
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