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As a matter of law, it is established that Peti-
tioner was offered equal facilities and opportuni-
ties for the study of law as compared with those
offered white students at The University of Tex,as.
The Court of Civil Appeals found that this and
othe r finding s of fact made by the trial court were
supported by sufficient evidence and that the Weight
of the evidence preponderated in favor of the judg-
tnent. No assignment of error was made as to
such fact findings in Petitioner's motion for re-
hearing in the Gourt of Civil Appeals. There is
no assignment in this Court that there is no evi-
dence to support such findings.
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IN' THE

SUPREME COURT OF TEXAS

HEMAN MARIONSWEATT,
Petitioner

T. S. PAINTER~ ET"AL,
Respondents

of J.:exas. and others, .respondents, and make this answe.r in the
Iabove-styled cause.

venience of t~e Court, the opinion is set out herein as an ap-

This action is one of manda'mus to compel the respond-

ents to admit Heman Marion Sweatt, a Ne8r~. to the School of

1The numhers in parentheses throughout refer to page numbers in
"the Statement of Facts unless otherwise indicated. Emphasis
throughout is added.



which provide that separate schools shall be provided for the

colored and the white. 2 (70, 265)
3

The State Legislature, by Senate Bill 140, provided

for the mandatory establishment of The Texas S'tate University

surne the responsibility. The statute states that:

"It is the purpose of this Act to establish an en-
tirely separate and equivalent university of the first
class for Negroes with full rights to the use of tax
money and the gene;r~l revenue fund for establishment,
maintenance, e.rection of buildings, and operation ••• "

Two million dollars was appropriated for the acquisition of land

and five hundred thousand dollars was appropriated for its op-
I

"Upon demand heretofore or hereafter made by
any qualified applicant for instruction in law at The
University of Texas, the Board of Regents of The Uni-
versity of Texas is authorized and re uired to forth-
with organize an esta IS a separate choo of Law
a:r:AUstinfor Negroe's, to be kn()wnas the ·S.choo1of
Law of The Texa~ State University for Negroes' and
therein. provide instruction in law equivalent to the
same in.structio~ being offered in law at The Univer-
sity of Texas. * * * There is hereby apprdpriated,
as an emergency appropriation, the sum of One Hun-
dred Thousand ($100,000.00) Dollars, or so much thereof
as ma.y be necessary, to be expended by the Board of

!

Z Sec. 7 of Art. VII; see also Sec. 14 of Art. VII with regard to the
overall policy of separation at the collegiate level~

3Acts 50th Leg., Ch. 29, p. 36, carried as· Art. 2643(b), V.A.C.S.



Reg~nts of The University of Texas. in order to es-
tablish and operate the separate Law SchooL It

Such Law School was and is establi~hed.4

the same professors who were and are teaching at the School of

Law of The University of Texas; that the courses, texts, collateral

would be identical with those prevailing at the School of Law of

(286) Without coming to Austin to talk to the Dean, the Registrar

(287), or any of his prospective professors (303), and without

303) He decided before he had inspected the school that he would

not attend it. (285) Instead he took a train to Dallas to see his

4 s. F. 63, 68, 73, ap.d 143.



report, which was made by telephone (343). Sweatt did not re-

gister for the school (143, 262). Nevertheless, the school was

that even if the new Negro Law School was absolutely equivalent

to The Univer sHy of Texas Law School, but was a separate school,

he would not attend it.5

"That from his own testimony, Relator would not
register in a separate law school no matter how equal
it might be and not even if the separate school affords
him identical advantages and opportunities for the study
of law equal to those furnished by the State to the white
students of the Law School of The University of Texas .

. " (Tr.63)

SBy deposition of June 15, 1946,Sweatt testified that it was not
true that he would not attend Prairie View University if equal
legal training were o.ffered there. He testified, "1 will attend
Prairie View or a first-class law school equal to The University
of Texas." (292) (Prairie View is a separate Negro college. Art.
2638). Sweatt changed his mind before this trial. (297)



to provide separate publicly supporte.d cpUeges and universities

for its Negro ,and white studen·ts. That~act was recognized by

counsel for Sweatt when he stated to the trial court:

"May it please the Court, this case has narrow-
ed down to one issue .•. if there can be any doubt
as to our position in the case. in the fourth paragraph
in the same pleading ... we state •. 'So far as the Con-
stitution and. laws, of Texas relied .onb.yrespondents
prohibited Relator from attending L~wSchool of The
Univers'ity of Texas because of his race and color.
such constitutional and statutory provisions of the
State of Texas as applied to Relator are in direct vio-
lation of the Fourteenth Amendment to the Constitution
of the United States.' lie * *

"So I think that the lines are drawn in this case,
and the direct attack has been made that the statutes
requiring segregation ••• are unconstitutional. It (308-
311)

of the evidence on the equality of the ed\lcational opportunities of-

fered Sweatt at The School of .Law of the Texas State University for

pre~sfinding of the. tri-.lcQurt in.its judgment:



"•.• this Court is of the opinion and finds fr om
the evidence that during the appeal of this cause and
before the pr'es-ent hearing, the Respondents herein, .
pursuant to the provisions of Senate Bi11140, Acts of
the 50th Legislatur,e, 1947, have established the School
of Law of the Texas State University for Negroes in
Austin, Texas, with substantially equal facilities and.
with the same entrance, classroom study, and gradua-
tion requirements, and the same courses and the same
instructors as the School of Law of The University of
Tex:as; that such new law school of,fered to Relator
privileges" advantages, and opportunities for the study
'of law sUbstantially equivalent to those ()ff.eredby the
State to white students at The, University of Texas; that
Relator, although duly notified that he was eligible and
would be admitted to said law school March 10"1947,
declined ;to register; ••. to (Tr. 62)

the trial court c;ol'rectly denied the mandamus sought in this

case (Answering Points 4, 5, 6, 8 it 9, Brief for Petitioner)



and other findings of fact made by the trial cQurt wer~ supported

by sufficient evidence and·.that the weightQf the evidence prepon-

deratedinfavQro£ th,e judgment. No assignment of error was

made as to such fact findings in fletitioner's Motion for Rehearing

in the Court of Civil Appeals. There is no assignme;nt in th~s

. Court that there is no.~visi~nce to slJpport such findings. (Answer-

ing Petitioner's Point 7)

POINT III

Because this is an individual suit by Swea.tt to compel

.his entrance to the Schqol·of Law of The, University of Texas,

whe~e~nthe mandamus is opposed on the gl"ound that equivalent

opportunities and facilities were an;dare te~er,ed him at The

School of Law of t~e Texas State School for Negroes, .and the,

questionof the issuance ..of that mandamus is the only ultimate

issue in the case. :the trial court .correctly. excluded pleadings

and evidence relating to facilities in other educational institutions.

(Answ,ering Pditioner's points 1. Z it 3)

POINT I RESTATED

. Article VII, Sectio.:n7 of.the rexas Constitution, and

other related con.stitutional and statutory provisions, providing

that the State shall sep~ra:tely .educate its colored and white

.youth,ar~ constitutional and the trial.coUd co.rrectly so held,

Hence the trial court correctly denied the mandamus sought in

this case •.

i STATEMENT

The,CoU.J't isresp~ctfully l'~ferr.ed to the facts sub-

mitted beginning on page 1 of this brief under the heading.



have elected to provide separate' educational facilities for Negro

and:white students.

. .
A separate School of Law has been established, pursu-

ant toS: B. 140, hereinafter quoted (63, 68, 73, 143). Sweatt was

duly notified of the opening of the school. Without any personal

to the School of Law of The University of Texas, with the asser-

tion that he would not attend the Negro school, no matter how

how equal it rhightbe, does not and c'an not give the equal pro-

tection of the laws guaranteed under the Fourteenth Amendrrtent.

"Sec. 2. To provide instruction, training, and
higher education for colored people, there is hereby
established a university of the fi;rst class in two di-
visions: the first, styled 'Th~ Texas State UniveFsity
for Negroes' to be located at Houston, Harris County•



Texas, to:be governed by a Board of Directors as prQvided
in Section 3 hereof; the second~ to be styled 'The Prairie
View Agricultural and Mechanical College of' Texas 'at
Prairie View, Waller County. Texas. fqrmerly known -as
Prairie· View- University, oioiginil.llye$ta.bUshed in:1876,
which"shaU remain under the control and supervision of
the B,oard of Directors of The AgricultUral and Mechani-
cal College of Texil.s. At,the Prairie -ViewAgricult\1l"al
a.ndMecllanical College' shall be offered courses in agri-
culture, the mechanic arts, engineering, and the ,natural
sciences connected ther:twitb" together with any other
courses authorized: at Prairie View at the time of·the
passage of this Act, all of which shall be equivalent to
those offered at The Agricultural and Me.chanical College
of Texas. 'The Texas gtateUniversity f.QrNegroes shall
o.fie 1" all other courses of higher'learning, includitl'g, but
without limitation, (other than as to. thQse professional
courses designated for The prairie View Agric;ultural and
Mechanical College'), arts and sciences, literature, law,
medicine, pharmacy, dentistry, Jo'urna.lism,: education, and
otherprofessionalcpurses-, all of,which shall be e'quivalent
to those offered at The Universitypf Texas. Upondemand
being made by any qualified applicantfC)rany present or
future course of instruction offered at The University of
Texas, or ,ftsbranches, such course shall be established
or added to the curriculum of the apprppriate divisionaf
the schools hereby established in order that the sepa.rate
universities for Negroes shall at all times offer equal ed-
ucational opportunities and training as that a.vailable to
other persons of this state.. • • -

"Sec. 9. There is hereby appropriated out of the
State Treasury from. anymoney.s ·not oth.erwise appropria.t-
ed, the sum of Two Million ($2,000,000.00) Do11arsor so
much th.ereof as may-be necessary, -to be expended in the
acquisition of land and other property as a site for and in
the establishment of the Texas .State University- for Negroes
and for the construction, erection, acquisition, and equipping
of bUildings and other permanent improvements. There is
further appropriated the sum of Five Hundred Thousand
($500,000.&0) Oollarsor so much thereof. as maY'be neces-
sary, for the support, operation, and maintenance o.fsuch
institution~ including the'payment of salaries :of its officers
and employees, for each o,fthe fiscal years ,ofthe biennium
ending August 31, 1949•.

"Sec .11. In the' interim between the effective date
of this Act and the organization, establishment and operation
of the Texas State University for Negroes at Houston~ upon
demand heretofore 0.1" hereafter made by any qualified ap-
plicant for instruction in law at the Ul'.l.iv~:rsityof Texas, the
Board of Regents of The Unive:r;-sitypi Texas is authorized
and requiredtof.0rthwith organize and esfablisha separate
school of law at Austin for Negroes to be known as the
'~chool o~ Law o.f the Texas ~t~~ IJn~versity for Negi"OfIs I



and therein pr.ovide:instruction in law equivalent to the same
instructhm'beingo{feredin law a.t the 'University of Texas.
The Board of Regents QfThe University of Texas shall act
and the' governing -boa.rd'of such separate law school until
such time as it is transferred to the control of the Board of
Directors of the Texas State University for Negroes.

"There is hereby appropriated, as an emergency
appropriation,. the sum of One Hundred Thousand ($100,-
000.00) Dollars, 01' so much the.reof as may be necessary,
to be expended by the Board o.fRegents of The University
of Texas in order to establish and operate the separate law
school ..

"Sec. 14. The fact that the people of.Texas desire
the.t the state meet its obligation of equal educational oppor-
tunities for its Negro citizens from state supported insti-
tutions, .•. and the fact that iaterim courses must be es-
tablished immediately by existing schools for the education
of Negroes prio:r to the establishment and operation of said
sepa,rate university of the first class for NegrQes, creates
an emergency and imperative public necessity that the Con-
stitutional Rule:requiring bills to.be read on three separate
days in each House be. and the same is hereby suspended,
and that this Act take effect and be in force from 'and after.
its passage, and it is so enacted. to

ucation of cQlored and white students at separate establish-

ments.6 TheSe articles of the Constitution and statutory law

6Article 2638, R.C.S. (providing for a separate Negro college at
Prairie View); and Arts. 2691, 2695, 2900, 2755, 2719, 2817,
2819, and 322l,R .C.S.



themselves, have elected to provide for the education of

colored and white youths at separate establishments. The

constitutionality of such action 1-8 "dearly demons'trated by

the following authorities.

UNITED STATES SUPREME COURTCA5'ES

"'The decisions 01 the United States Supreme Court

'are unifc,rm in their holding that States may provide separate

establishments for the education of their colored and white

students, provided each: group receives substantially equal

facilities and oppo:rt~nities~ Related to the education cases are

transportation cases. These transportation c'ases are cited,

not for their holdings with refe'rence to interstate commerce,

but for their holdings fi)nthe"eqUaI 'protection clause'; of the
, .,' ,

Fourteenth Amendment~ ' ID tr'anspor~ation cases dealing with

intrastate, as dist1nguishe«(from interstate,p:,oblems, the mat-

terhas been left to the determination' of the' State, so long as

the "equaf protection Clause" is satisfied.

, Because these cases are dtedby the courts inter-

changeably, and because the doctrine of stilrededsis has had

'animportanfpart in the deVel!i)pmentof this line of cases, the

Hall v.DeCuir, 95'U.5. 485(1877).' Immediately £01-

10wing'the"War Between the' State's, the Lo,uisianaLegislature

enacted a law 'prohibiting common carriers from making rules

which discrimfnab!d :amdng passengel's on account of race or

color; Le., it provided torehfbrcedcomtningHng .of the races~

The' master"f a steamboat, operatb~8 in Uiterstate commerce



acted. legislation on the subject. Congressionalin.action left the

sWP's maste r free to adopt. such rule as seemed best for all con-

"We think this (Louisiana) statute, to the extent
that it require s those engaged in transportation of
passeng,ers among the states to carry colored pass-
engers in Louisiana in the same cabin with whites,
is. uJ;lconstitutional."

••.•• Substantial equality of right is the law of
the State and of the UnIted State s; but equality' does
not mean identity, as in the n.ature of things iden-
tity in the accommodation afforded to passengers,
whether colored or white, is impossible .•.. "

"..• and it is settled law there that the (scho.ol)
board may assign a particular school for colored
children, and exclude them from, s,chools,assigned
for white children, and that such a re gulation is not
in violatioJ;lof the Fourteenth Amendment."

Pl~ssy v. Ferguson, 163 u. S. 537 (1896). A later Louisiana

as applied to him, viQlated.the 14th Am.endment. In overruling



;' f

.••The object·()f the. (14th).~pdn;u,ntwap UJl-
doubtedly to enforce the absolute equality ·ofthe
two races before the law, but in the nature of
things it could ~ot have been inte:Ilded to abolish
distinctions based upon color, or to enforce so-
cial,~s distinguish~d from politi~al equality, or
a commingling of the two races upon terms un-
satisfactorY to either. Laws permitting, and·
even requiring, their separation in places where

, they ~re lia.ble to be brought:intocpntact do not
necessarily imply the inferiority of either race
to the other,anc:t have been generally, if not uni.•.
versally, recognized as withi.n the competency of
the state legislatures in the exe;rc~se of their po-
lice power. The most common instance of this is
c.onnec~d with.theestablishiiient of separate
schools for white and colored children, which has
been held to be a valia exercise of the legislative
power even by courts of States where the political
rights of the c,olored race. halVeb~en longest and
most earnestly enforced ...•

"The dist~nction'b~tween laws interfering with·
th~.politicalequality.of the, Negro and those re-
qq.iringfhe separati0Jl of the ~orac,es .i:pschoo,ls,
•.•• and.railway ca,r.riages hasbee.n frequently
d:r;awnby thiscou,rt .• ' ••

.. '.

"We ,cronsider,the .underlying .fa.llacy of the plain-
tiffg,s argume,n~ to consipt in the as,sumptiqn tJ1at
the enforc::ed separation of the two races stamps.
the colored race with a badge of in~eriority. If
this be so, it is not by reason of anything found in
the act, but s.olely because the colored racecchooses
to put that COnstruction upon it •.. ~. The argument
also'a~sumes*hat social prejudic~s may be over-
come by legislation, and that equal rights cannot be
secured to the Ne,gr(>except by an enforced. com-
mingling of the two races. We cannot accept this
proposition . .If the tw:ora,ce.s are to meet upon
terms of social equality, it must be the result of

,natural affinities:, a mutuaJ. a,ppre~iation,o.f.each,
othergs merits and a voluntary consent of individu-
als ..•.• ··this end can neither be accomplished nor
promoted by laws which conflict with the general
sent~eJltof t" cOxmnunityupon,WhOIX;lthey are, de-
signed to operate. When the government, therefore,
has secured tQeac,h ·()f~ts citizen,S equal rights be.•.
fore the law and equal opportunities for improvement



and progress, it has accomplished the end for
which it was organized and performed all of the
functions respecting social advantages with which
it is endowed.· ft

Cummings v. Board of Education, 175 U.S. 262 (1899). An

tic.eHarlan(the Same Justice who dissented in the Plessy case)

" ..• We may add that while all admit that the
benefits and burdens of public taxation must be
shared by citizens without discrimination against
any class on account of their race, the education
of the people in schools maintained by state taxa-
tion is a matter belonging to the respective states,
and any interference on the part of Federal authori-
ty with the management of such schools cannot be
justified except in the case ofa clear and unmis-
takable disregard of rights secured by the supreme
law of the land. . . .ft

McCabe v. A. T. & s. F. Ry. Co., 2.35U.S. 151(1914). Action

and in waiting rooms because (1) such statute violated the 14th

Amendment, and (2.) the statute constituted a burden on interstate



"That it had been decided by this court, so that
the question could no longer be considered an open
one, that it was not' an' infraction. of the 14th Amend-
mentfor a State to J;"equireseparate, but equal, ac-
commodations for the race s •• ,

Protection"' clause of the l4thArri.en,dment 'and the portion of the

Federal Cons'titutlon dealing with interstate commerce. The Mc-

Cabe Case, above, is here cited with reference to its holding as to

the 14thAmendment. That case expressly reserves the question

of interstate commerce; and the case of MOJ;"ganv. Virginia, to

be late r discus sed herein, 'is expre ssly based wholly on the inte r-

Gong Lum, eta1 v.Rice,'275 u.s. 78(1927). A Mississippi

schooling purposes,the contention being made that such was a vi-

olation of the 14th Amendment.

"The case then reduces itself to the question whe-
the r a state can be said to 'afford a child of Chinese
an.cestry born in this country, and a,citizen of t~
United State s, equal protection of the laws by giving



her the-opportunity for a common· school educa-.
tion in a school which receive s only colored chil-
dren of the brown, yellow or black rac,es.

"The right and power of the state to regulate the
method of providing for the education of its youth
at public expense is clear. * * *

llThequestion here is whether- a Chinese citizen
of the United States is denied equal protection of
the laws when he is classed among_the colored
_race s and furnished facilitie s for education equal
to that offered to all, whether white, brown, yellow
or hlatk. Were this a new question, it would call
for very-full argument and consideration, but we
think that it is the same question which has been
many times decided to be within the constitutional
p()w~r of the state legislature to settle without in-
~rvention of the federal courts under tile Federal
Constitution ..•. w

Ple ssy v. Ferguson, supra:

" 'The most common instance of this is connected
with the establishment of separate schools _for
white and colored children, which has been held
to be a valid exercise of the legislative power even
by courts of States where the political rights of the
colored race have been longest and most earne st~y
enforced. ~..Ii)

"Most of the cases cited arose, it is true, over
the establishment of separate schools as between
white pupils and black pupils, but we can not think
that the"question is any different or that any dif-
ferent result can be reached,assuming the cases
above cited to be rightly decided, where the is.sue
is as between white pupils and the pupils of the yel-
low races. The decision is within the discretion of
the state in re gUlating its public schools and does
not conflict with the Fourteenth" AmendIrient. The
Judgment of the Supreme Court of Mlssissippi is af-
firmed .••

Miss.ouriex reI. Gaines ,v. Canada, 305 U.S. 337 (1938), here-



ficial to establish suchp. school; it was held that "in,the absence

of other and'proper provisioI:ls ~or his legal trainiAg within the

State, ~ Gaines would be entitled;to eI:lter the University of Mis-

souri Law SchooL The case, however, was remanded to the Su-

preme C'~.urtof ~issouri.?

. "..• ;Thestate~onst~tutio:q provides tha.t sepa-
rate freep\lblicschools :;hall be established for
the ed\lcation of children' of African descent. * * *

"In answering petitioner's contentiQnthat this
discrimination constituted a denial of his consti-
tutional right, the 'State cQ\lrt has f\lIly recognized
the obligation .of the State to provide Negroe s with
advantages 'for higher education substantially equal
to the advantages afforded,towhite students. The
State has soughttpfulfill that' obligiltion by fuMii'Sh-
ing equal facilitie s in separate school~, a method
the vahdity of ,WhlChh:as been sustained by our de-
cisions. * * * . ,

. .

"Here, petitioner's right was a personal One. It
was: as an individual that he was entitled,to the equal
protection of the laws, and the State was bound to
furnish him within its hordersfaeilitiesfor legal
education substantially equal to those which the State
th,re atforded for pej'rsons of the whlfe race, whether
or· not othe r.Negroes sought the SaIr,leopportunity."

1The s1.ibseq\lent·decisionof the Supreme Court of Missouri will
be hereinafter setout on page 20. The Supreme Court of Mis-
souri recognized that the Missouri Legislature had subsequent-
ly enacted a statute making it mandatory that equal educational
opportunities be afforded colored students. It therefore re-

. ma:nded the cause to th~ trial <tbu:ttfor a finding on suchequali-
ty by the opening of the next school year.



"•.• it appears that the policy of establishing
a law school at Lincoln University has not yet
ripened into an actual establishment, and it can-
not be said that a mere declaration of purpose,
still unfulfilled, is enough. The provision for le-
gal education at Lincoln is at pre sent entirely
lacking. .•. We do not r~ad the opinion of the
Supreme Court as construing the state statute to
impose such a 'mandatory duty' as the argument
seems to assert ..•.

"The state court has not held that it would have
been the duty of the curators to establish a law
school at Lincoln University for the petitioner on
his application. Their duty, as the court defined
it, would have been either to supply a law school
at Lincoln University as provided in Section 9618
or to furnish him the opportunity to obtain his le-
gal training in another State as provided in Sec-
tion 9622. Thus the law left the curators free to
adopt the latter course ....

"... The basic consideration is not as to what
sort of opportunitie s, other State s provide, or
whether they are as good as those in Missouri,
but as to what opportunitie s Missouri itself fur-

.nishes to white students and denies to Negroes
solely upon the ground of color. The admissibili-
ty of laws separatin the race s in the enjoyment
o pnVl eges a or eye ta e re s :sw 0 y
upon the equality of the privileges which the laws
giv~ to the separated g-roupswithin the State ..•.
By the operation of the laws of Missouri a privi-
lege has been created for white law students which
is denied to Negroes by reason of their race. The
white re sident is afforded leg.al education within
the State; the Negro resident having the same quali-
fications is refused it there and must go outside the
State to obtain it. That is a denial of the equality
of legal right to the enjoyment of the privilege which
the State has set up, and the provision for the pay-
ment of tuition fees in another State does not re-
move the discrimination."



"The State has offered to provide the Negro
petitioner opportunity for study of the law -- if
perchance that is the thing really desired ..-
by paying his tuition at some nearby school of
good standing. This is far from unmistakable
disregard of his rights and in the circumstances

. is enough to satisfy any reasonahle demand for
specialized training .•.•

"The problem presented obviously is a difficult
and highly practical one. A fair effort to solve it
has been made by offering adequate opportunity
for study when sought in good ~aith. The State
should not be unduly hampered through theoriza-
tion in~dequately restrained by experience."

Sipuel v. Board of Regents (1948), 685. Ct. 299, 92 L. Ed.

"The petitioner is entitled to secure legal edu-
cation afforded by a state institution. To this time,
it has been denied her although during the same
period many white applicants have been afforded
legal education by the State. The State must pro-
vide it for her in conformity with the equal protec ...
tion clause of the Fourteenth Amendment and pro-
vide it as soon as it does fQr applicants of any
other group. Missouri ex:rel. Gaines v. Canada,
305 US 337, 83 L ed 208, 59 S Ct 232 (1938f'

In denying a mandamus to compel compliance with its man-

date,-the Court in a second opinion,8 explained the holding:

"The Oklahoma Supreme Court upheld the refus-
al to admit petitioner on the ground that she had
failed to demand establishment ofa separate school
and admission to it. . .. our decision (was) that the
equal prote,ction clause permits no. such defense. "

8 - ..' .' . '. -Fisher v. Hurst, 68 S. Ct. 389, 92 L. Ed. 420 (Feb. 16. 1948).



The court, in this second opinion, stated that "The petitio:n

for certiorari ••. did not present the issue whether a state

might not satisfy the equal protection clause of the Fourteenth

Amendment by establishing a separate law school for Negroes. III

Nevertheless, the main (first) opinion cites with approval the

Gaines case which expressly followed the long line of decisions

which hold that separate facilities may be provided. Further,

the dissent by Rutledge to the second opinion indicates that the

requirement of the Fourteenth Amendment is equality of educa-

tional opportunity. The courts' have consistently held that such

an opportunity may be provided at separate establishments.

The Sipuel Case, citing the Gaines Case with approval and

as authority, therefore, simply continued the long established hold-

ing that separate schools may be provided so long as the facilitie s

are equivalent. It added an additional requirement that the Qppor-

tunities must be provided for the Negro as soon as it is made

available to whites. In this Sweatt case, the School of Law of the

Texas State University for Negroe s was available to Sweatt at the

time of this trial and is still avaHable to him.

OTHER FEDERAL ANDSTATE COURT CASES

State ex rei. Gaines v. Canada (Mo. Sup. 1939), 131S.W. 2d 217.

This is a decision of the Missouri Supreme Court in the same

Gaines case subsequent to the decision of the U. S. Supreme Court,

The Court took judicial notice of a statute enacted after the U. S.

Supreme Court's decision, which provided that the State 9S Negro

University (Lincoln U.) wa s authorize·d and required to furnish



"If the facilities at Lincoln University, to be avail-
able at the commencement of the next school term,
which is in S~ptember, a,re in fact substantiallyequiv-
alent to thosea££orded at Missouri University. the
writ should be denied; othf;!rwise it must is,sue. as a
denial under those circumstances would amount to
an arbitrary exercise of discretion •... "

There was no further appeal in this case.
, ,

'The fO,llowingcases hold that the States have the right to
'- ' .'

,Bluford v. Canada. 32 F. Supp. 707 (1940) appeal dism'd.

119F. (2d) 779. A'Negr? was denied damages for the refusal of

her admission to the, University of Missouri School of Journalism.

Following the Gaines case. the Federal'District Court said: "The

State (Bluford) v. Canada (Mo. S~p. 1941),153S.W. (2d) 12,

following the 'Gainescas'e;denied a mandamus to compel the admis-

sion of a Negro to o/fissouri University.

Stat~ (Michael) v. Witham (Tenn. Sup. 1942). 165S.W. (2d)

378. Following the Gaines case. denied a mandamus to compel the

Wrighten v. BOlirdofTrustees. 72 F.Supp. 948 (1947), held

that the State had the power to provide a s~parate law school for

a Negro, student provided it'was "substantially equivalent." and



ality of separation of the races for educationa.l and certain other

purposes have come from the courts outside the Southern States.9

In Robertsv.Boston, 5 Cushing 198 (Mass. 1849), a Negro was de-

9 The Court's attention is invited to pages 88-91 of the National
Survey of Higher Education of Negroes, "General Studies of Col-
leges for Negroes" (Vol. II, No.6), prepared by the U.S. Office of
Education, printed 1942 by the U.S. Gov. Printing Office (Exhibit
C). Excerpts from that publication are as follows:

"Whereas very few southern Negroes were attending
these eight northern universities in 1939-40, in the year
preceding nearly 4,000 northern Negroes attended Negro
colleges. Almost 3,000 of this number attended colleges
in Southern States. The majority of these Negro students
were residents of eight Northern States which rank high
in economic resources. Thus instead of the Northern
States carrying an undue burden in the higher education
of Negroes, it appears that the Southern States, which
have the least wealth, are providing educational facili-
ties for Negro residents from economically more favor-
ed regions ....

"It is not possible, of course, to know how much of
th~s southward migration is due to conditions within the
northern institutions which make the Negro student feel
that he does not secure a well-rounded college life in a
mixed university, and how much is due to the positive ad-
vantages he feels are offered him in the Negro college.

".... Some students said frankly that the Negro col-
lege offered a more normal social life. .

" ... Thus the lack of opportunity for full participa-
tion in campus activities in the North adds attraction to
the opportunity for leader ship in such activities on a
Southern Negr.o college campus.

"A common reason given for the choice of the Negro
college was the desire for a more normal social life. The
Negroes in northern institutions Seldom live on the cam-
pus and seldom participate freely in the social activities
of the university. Outside of college the Negro's social
life is largely limited to association with his own people.
Although southern Negro colleges operate in an area in



even though the white school was nearer the Negro's home than

the Neg'roschool. In a suit to c~mpel admission of the Negro,

attorneyS made (atpage 203) some arguments here made:

9 (cont'd.) .
which the, total life "ofNegroes is restricted, the col;'
lege campus it~,elf is a small world in whi,ch'the Negro
student is relatively secure and in which he can achieve
status among his oWnpeople ....

"•.. Negro students in northern universities do not,
as a rule, participate fully and freely in the life of the in-
stitution .• ,. .

·'.There is no uniform policy in northern institutions
with respect to Negro students. The limitations to which
the Negro student is subject are not mentioned in the pub-
lished rules and regulations of the institutions concerned.
Theoretically, in most institutions, discrimination does not
exist. In practice, however, Negro students find themselves
hanc:iicappedin many ways, though not to the same degree
in all institutions. There are, for example I certain dormi-
tories in which Negroes may not live. In some institutions
no Negroes lived on the campus; in other cases, certain dor-
mitories were open to a limited number of Negro students
while in others none were admitted. In one institution a
large number, of Negro students belonged to colored frater-
nities and sororities which provided houses for their mem-
bers. On some campuses the public eating places were
open to all students alike; on other campuses only cer-
tain places were open; em one campus separate booths or
tables were set aside for ,Negro students.

"In some institutions all campus activities were re-
ported to be open to Negro students, in other cases there
were restrictions on intercollegiate sports, notably bas-
ketball. Swimming pools were sometimes closed to Ne-
grostudents or open to them only at special times. There
were other campus a.ctivities in which Negroes did not
feel that ..they were wanted.

"When the reports of university administrators, alum-
ni~and students were considered it seemed clear that in the
'institutions studied Negro students as a whole did not:feel
that they 'belonged' in the sC!.meway thC!.twhite students
feel themselves a pC!.rtof cC!.mpuslife. Some administra-
tors felt that the Negro students kept to themselves, from
choice.. . ."

e ... :... .

See also the conclusions of the report of the Bi-raciaICon-
ference on Education for Negroes in Texas, called "The Senior
Colleges for Negroes in Texas" (1944),which is Respondent's Ex-



"It is !lot in fact an equival~nt . ' ..,althQugh the
matters taught in the two schools may be precise-
ly the same, a school exclusively devoted to one
class must differ essentially in its spirit and char-
acter, from that public school know:p.to the law,
where all c1asse s meet equally together •.... Ad-
mitting that it is an equivalent, still the co1ore~
children cannot 'be compelled to take it. W

. The highe.st Massachusetts Court held that the School Board

"Conceding ... that colored persons •.• are en-
titled by law ..• to equal rights, constitutional and
political, civil and social, the question then arises
whether (the provision for) separate schools ••.
is a violation of any of these rights •••

"Whether •.. distinction and prejudice, existing
in the opinion and feeling of thecommun.ity, would
not be as effectually fostered by compelling colored

9 (cant 'd.) .
hibit 16. :Atpage 83, the committee-states:

"Admission of Negroe s to existing state universities
for whitesisnot acceptable as a solution of the prob ••
1em of providing an opportunity for graduate _and pro-
fessional study for Negroes, on two counts: (1)public
opinion would not permit such institutions to be open
to Negroes at the present time; and (2) even if Negroes
were admitted they would not be happy in the conditions
in which they would find themselve s.••

The Encyclopaedia Britannica states that eighty-five per
cent (85%) of the Negroes in the United States with college de-
grees have received them from "colleges specifically for Ne-
groe s in the South~" Vol. 16, p. 196.



children and white children to aS$ociatetogether
in ,thesa:rrte schools, may well be doubted; at all
eventsi,'it is a fair and proper question for the
con:tIrtittee'to consider' ..• having in mind the in-
te re st of both clas ses . . . and we cannot say that
their decision upon it is not founded on just grounds
or reasonan:d experience, and is the re sult of a
discriminating and·honest judgment."'.

Similarly, in People v. School Board of Borough of Queens,

"The ;most that the constitution requires the
legislature to do is to furnish a system of com-
mon schools where each and every, child may be
educated, -- not that all must be educated in any
one school,' but that it shaUprovide or furnish a
,school'or schools where eaeh and all may have
the advantages guaranteed by that instrument. If
the legislature determined that it was wise for
one class of pupils to be educated by themselves,
there is nothing in the constitution to deprive it
of the right to so provide. !twas the facilitie s
for and the advantage s of an education that it was
required to furnish to all the children, and not
that it should provide for them any particular
·class of associate s while such education was be-
ing obtained ... "

In a similar case, the New York Court in People v. Gallagher,

93 N.Y. 438, wrote:lO

,,~The attempt to force social intima'cy and in-
tercourse between the races, by legal enactments,
would probably tend only to embitter the,prejudices,
,if such there are, which exist between them, and
produce an evil instead of a good result ••..

lOThe..~egis~ature of NeWY~rk in 1909enacted a statute which
prohibited separation of the races in schools. (Thompson's Laws
of N~Y.,·Acts 1909, Ch. 14, sec~'40, p. 250.) The enactment of
such statute is fully within the power: of the State ,just as laws re-
quiring separat~on. ,Thi!Sstatute does not change th.e holding of the
Courts 'where the statutes permit or require separation.



"When the government, therefore, has secured
to each of its citizens equal rights; before the law
and equal opportunitie s,for improve:r:nentand pro-
gress, it has accomplished the end for which it was
organized ••..

••We cannot see why the establishrnent of separate
institutions for the education and benefit of differ-
ent race s should be held any more to imply the in-
feriority of one race than that of the other, and no
ground for such an implication exists in the act of
discrimination itself. 1£it could be shown that the
accommodations afforded to one race were inferior
to those enjoyed by another, so:r:neadvancemight·be,
made in the argument, but until that is established,
no basis is laid for a claim that the privileges of the
respective races are not equal. Institutions of this
kind are founded every day in the d.ifferent States
under the law for the exclusive benefit of particular
races and classes of citizens, and are generally re-
garded as favors to the races designated instead of
marks of inferiority ••.•

••A natural distinction exists between these race s
which was not created neither can it be abrogated
by law, and legislation which recognizes this dis-
tinction and provide sfor the peculiar wants. or con-
ditions of the particular race ·can in .nojusts.ense
be called a discrimination against such race or an
abridgement of its civil rights .•.. "

••It would seem, then, that under the constituion
and laws of this State, the right to classify the
youth of the state for school purpose s, on the basis
of color, and to assign them to .separate schools
for education, both upon well recognized legal
principle s 'and the repeated adjudications of this
court, is too firmly established to be now judicial-
ly disturbed ..•.

"Equal,ity of rights does n()t involve the necessity
of educating white and colored persons in the same
school,. any mo.re than.it doe s that of educating chil- '
dren of'both sexes in the same school, or that dif-
ferent grades ofs'Cholars must be kept in the same
schOOl. Any classification which preserves substan-



til1llye,qua,l schQol advantages ·is not p;rohibited
by either the State or federal constitution, nor
would it contravene the ,:provisionsof either .•. I't

In Favors v. :Raadall, 40 F.S. 7.3 (Fed. D.ist. C.t., Penn., 1941),

"Since it can' nO longer be doubted therefore that
prope rse gregation, that is ~ affordiRg of equal
fadlitie,s to,both race 5 thus separated,iis not with••
in the inhibition. of the FQurteenth Amendment and
th:e l,egislation enacted pursuant thereto, the only
question remaining for decision is whether Or not
the action of the Philadelphia Housing Authority in
ce.rtifying tenants in conformity with.the' neighbor-
hood-pattern is a reasonable r.egulationor a discrim-
ination, arbitrary, illegal and unjust. * * *

"The copduc.t of a state agency which as here
merely implies a legal distinction (basing selec-
tion of tenants certified on neighborhood patter.n)
between the white and colQred race s, a distinction
which ..~s founded Onthe color of the two races and
which must always exist, so long ,as white men are
distinguished from other races by colo.r, has no ten-
dencyto destroy the legal.equality of the two:race s.
The·:argument cannot be accepted that equal rights
clSnnotbese'cured to the Negro, except by an en-
forced commingling of th;e two 'races.· Neither "the
Thil'tee.nth, Fourteenth, nor Fifteenth Amendments
to the United States Constitution operate to make
the Negro :race 'wards of the nation. Indetermining
the question of reasonableness, the Philadelphia Hous-
ing;Authority was at Uberty to act with reference to
the established usages, customs and traditions of the
people, and With'a view to the preservation, of public
peace and good order as well as a promotion of their
comfort, whichwa.s the purpose for the creation of
the Authority. This it is felt the' Philadelphia Hous-
ing Authority: has carefully done."



Similarly in United States v. Downer, (C.C.A. 2d, 1944), 140

ductee brought an action of habeas corpus to 'test the legality of his

induction. The habeas corpus was de'nied (one judge dissenting),

"In interpreting and applying this language (of
the Selective Service Act) the Army's history of sep-
arate regiments of whites and Negroes must not be
overlooked. Indeed, the appellant does not contend,
and could not successfully do so, that after selectees
are lawfully inducted under the Selective Training and
Service Act of 1940-they may not be segregated into
white and colored regiments. Since July 28, 1866 fed.-
eral statutes have made provision for separate Neg:ro
regiments •.••

"If the Congress had intended to prohibit separate
white and Negro quotas and calls we believe it would
have expressed such intention more definitely than b.y
the general prohibition against discrimination appearing
in section 4. Moreover; it is not without significance,
we think, that the induction procedure which ha..sbeen
established has never been altered by congressional
action, although the Act has been often amended since
its original enactment. In our opinion the statutory
provisions which the appellant invokes mean no nlore
that that Negroes must be accorded privileges substan-
tially equal to those afforded whites in the matter of
volunteering, induction, training' and service under tAe
Act; ,in other words, separate -quotas in the requisi,tions
based on relative racial proportionsqfihe men SUbJect
to call do not constitUte the prohlbited 'discriii'iinati&'i. i

Compare cases dealing with dlscrimination dlliimedto
be repugnant to the Fourteenth Amendment. Piessy v•

. Ferguson, 163 U.S. 537,16 S. Ct. 1138,41 L. Ed.•256;
Gong Lum v. Rice, 275 U.S. 78,48 S.Ct. 91, 72 L.Ed'.
172; Missouri ex reI. Gaines v. Canada, 305 U.S. 337,
59 S.Ct. 232, 83 C.Ed.208. Judgment affirmed."

State v. Board of Trustees of Ohio State U. (Ohio Sup.,

1933), 185N.E. 196. Ohio state University, attended by white and



'''Any classification which preserves substan-,
tially equal school advantages is not prohibited by
either the state or federal constitution, DO,r would it
contravene ,the provisions of ~ither/. '.• the respond-
ents had full authority to prescribe regulations that
will prove most beneficia.l to the university and state
and will best conserve, promQte, and secure the edu-
cational advantages of all races. The purely social
relations of our citizens cannot beenft>rced by law;,
nor were they intended to be re,gu1atec:iby our own
laws or by the state and Federal Constitutions .••• In
speaking upon this aspect of the case the learned judge
in Plessy':v. FergUsc,m, supra, saic:i: 'The argument
also assumes that social prejudices may be overCQme
by legislation, and that equal rights cannQt be secured
to the Negro except by an enforced -commingling of the
two r'a.ces. We cannot acc.ept this pre>pbsition. If the
two races are to meet upon terms of. social equality,
it must be the result of natura.l affinities, a mutual ap-
preciation of each other's merits, and a voluntary con-
sent of individuals. tAs,was said by the court o.fap-
peals of New Y.orkin People v. Gallagher, 93 N.Y.,438,
448 (45 Am. Rep. 232): 'This end can neither be accom-
plished nor promoted by laws which conf.lict with the
general sentiment of the community upon whom they
are designed to operate. When the government, there-
fore, has secured to ea:ch of its citizens equal rights
before the law. and equal opportunities for improve'"
ment and progress, it has accomplis'hed the end for which
it was organized. and performed all of the functions
respecting s()cial advantages with which it is endowed. '
Legislation is powerless to eradicate racial instincts, or
to abolish distinctions based upon phYl:iica1differences,
and the attempt to do so can only result inacc~ntuating
the difficulties of the. present situa.tiot;l. If the civil and
political rights of both racesbe equal, one cannot be
inferior to theoth-er civilly or pQliticaIly. It

OTHER STATE COURT CASES



pose'S so hrng &'S eq~ivalent fa'-CiUtiesare tu.rn.i~hed. For thesalte
, , .... ; .
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ties for obtaining aneducatio.n. As said by the U. S. Supl'emeCQul't

in Ple$sy v. Ferguson, 163 U.S. 537, "The distinction between laws

intedel'ing with political equality of the N~gro and those l'equil'ing

sepal'ation of·the races, in schools ..• hasb~en fl'equently drawn by

In Pearson v.Ml,lrray, (Md. Ap•• 1936), lSa At!. 590, the

Maryland Cou:tt granted a mandamus which directed that a Negro

student, Murray, be admitted to the Scheol of Law afthe Universi-

, tuniUes are offel'ed, a State maYe>ffel',education ,to colored' and,white

students. at ~eparate instithtions. The decision reads;

"Equality of treatment does not require that priv-
ileges be provided members of the two races' in the
same place. The state may choose the method by which
equality is maintamed. 'In the, circumstances that the
races are separated in the public schools, there is cer-
tainly to be found no'violation of the constitutional rights
of the one rac~ more than of the other, and we see none



of either, for each" tho'?-8hsepa~a:te.dfr~m t,he other, is
to be educated upon equal terms with that other, and
both at the comm'O!lpublic ;-expense••.••

'THE SCHOOL TEACHERS' PAY CASE

Petitioner cites Alston V~ School Board, 112F. (2d) 9C}21cert.

den. 311U.S. '693. That'case, and several others whichfollowit,l2 hold

case is Morris v. Wi1~iams (C.C.A. 8th, 1945), 14.9.F. (2d) 703, where

it was shown that school salaries in Little Rock discriminated against

Negro teachers, as a matter of policy, custom, and usage.13 With

IZMcMii10n v. Iberville Scho«d Boai-d, D.C.La., opinion rendered Npv.
7,1947, unreported yet; Mills v. Board of Education (D.C.Md., 1939),
30 F.S. 245; McDaniel v.Bd. of Public Instructicm (D.C.F1a.,1941),
39 F.S. 638; Thomas v. Hibbitts (D.C.Tenn., 1942), 46 F.S. 368;
Davis v. Coo~ (D.C.Ga., 1944), 55F .5. 1004.

13This general holding ha~ been rec;ogniz~dby the.Attorney General
of Texas. In a,n op~nio.n~o., V-3,88dated Sept. 25,,1947, it was rec-
ognized that ,there must be ,no distinction in the salary scales in the
public schools of Texas based solely on race &Ildcolor.



1.17V.S. 442 (grand jury); Pierrev. LCi)uisi~na,306 U.S. 354 (grand

jury); Smith v. Texas, 311U.S~128 (grand jury); Hill v. T,ex.as,316

U.S. 400 (grand jury); patton v. Mississippi (1947)",68 S.Ct. 184

(grand jury); Brllnson v. North Carolina (March, 1948), 68 S.Ct.

634, 92 L.Ed. 626 (gr,and jury). But see Akinsv. Texas (1945),

325U .5. 398, up!\olding,a Dallas County Grand Jury on which one

Negro served, and Moore v. New York (March, 1948); 68'S.Ct. 705,

ties f~r education. These cases, involving the dghtof Negroes to

vote in primaries, are Nixon v.Herndon (1927),273 U.S. 536; Nix-

on,v. Condon (1932), 286 U.S. 73; Lane v. Wilson (~939), 307 U.S.

268; U.S. v. Classic (1941),313 U.S. 299; Smith v. A11wright (1944),

321 U.S. 649, overruling Gro~ey v. Tpwn~end. 295 U.S. 45; Chap-

man v:King'(C.C:A,.5th, 1946), ,154F~ (2d) 460, ce,rt. den. 327 U.S.

800; and Rice y. E;lmore (C.C.A. 4th,1947), 165F.(2d) 386, cert.
"

den. April 1948, 92 L.Ed. 759.
,

There are several cases which have reversed criminal
. ,

convictions of Negroes where it was shown that the convictions



cases are Brown v. Mississippi, 297 U.S. 278; Chambers v. Flori-

da, 309 U.S. 227; White v. Texas, 309 U.S. 631, 310 U.S. 530; Ward

v. Texas, 316 U.S. 547 (where the facts showed that the Negro had

been beaten, whipped, and burned); and Leev. Mississippi (1948),

68 S.Ct. 300, 92 L.Ed. 315. But see Lyons v. Oklahoma (1944),322

ship of property because of race violates the equal protection clause

of the 14th Amendment~4 These cases are likewise based on the

"••• it is clear that the matter of primary concern
was the establishment of equality in the enjoyment of
basic civil and political rights and the preservation of
those rights from discriminatory action on the part of the
States based on considerations of race or color."

14Shelley v. Kraemer; McGhee v. Sipes (private covenant in a State);
Hurd v. Hodge, and Urciolo v. Hodge (private covenant in the Dis-
trict of Columbia), decided MaY3,1948, 68S.Ct.836& 847; Trus-
tees of Monroe Ave. Church of Christ v. Perkins (corporation of
Negro members); and Yin Kim v. Same (restrictive covenants as
appli~d to Koreans), decided May 10, 1948, unreported as yet.



_l'heSE!covenantcasesdeal with a comple~e denial of prop-

ertyrights, the right to occupy pr,opertY9therwise ~E;gallyp~rchq.s-

ed, etc. l'he.furnishing of al.led.uca~~onby the State is not a prop~

erty right put a gratuity qrprivilege ext~nded by the State. Under

the cases hereinbefore cited, .50 lemg as this privVeg,e is extended

equally to therace~. it may be provided at separate places. As a

matter Qffact, the Gaines case is cited with approval in the ~ove-

nants cases (footnote 29 to the Shelley and McGhee cases). So is

McCabe v. A. T. & S. F. :Ry. CQ., briefed page 14 of this brief, which

. l'NTERSTAl'E COMMERC;ECASES
MORGANV. vfRClNiA: BOB-LO ExcuRSICNco. y. MICHldAN - ..

The case of Morgan v. Virginia, 328 U.S. 373, cited by

petitiqner is bas.ed wholly on the interstate CQmmerce clause of

the U.S. GQnstitution.. It is not dE!cidedon the ba,sis of the 14th

Amend~ent.'I'he Morgan case f()llows Hall v.DeCuir, CitE!qand

briefed on eagell herE!of, relatjve to the ,Power of a state. to make

rules which would be E!££ectivein i~terstate .commerce .. In tile De-. . ". , .. "..,'..

Cuir case, a Louisiana statute required commingling o£"the races.

In the Morgan case, ,coIl'lmingling was p~ohibited. Both were struck

down as burde~s qn inters.tate commerce."

Irene Morga~, acol~redwoman; bQa~ded an int~rstate bus

in Virginia en route to Maryland via thE!.Districtof Columbia. A

Virginia ~teitute.r.equire·d that colQred anq.white persQ.ns si(in

separate pQrtions of the bus. The driver was required tosepa-

rate the races., andVl!'asgiven the PQwer t:ochange the se.ats of

passen,ger.s "f.romtime to time as octastons require. to Upon her
," ,;" , ~.



To emphasize the fact that the Morgan case is based

wholly on the interstate commerce clause of the Federal ConsU•.

"The Court of Appeals interpreted the Virginia'
statute as applicable to appellant since the statute 'em-
braces all motor vehicles and all passenger s, both in-
terstate a'nd intrastate.' * *' *

"The errOrS of the Court of Appeals that are assign-
edand relied upon by appellant are in form only two. The
first is that the cle<;isionis repugnant to Clause 3, Sec. 8,
Article I of the Constitution of the United States, and the
second the holding that powers reserved to the states by
the Tenth Amendment include the pO-werto require an
interstate motor passenger to ~ccupy a seat restricted
for the use of his' race. Actually, th~ first question alone
needs consideration for if the statute unlawfully burdens
interstate commerce, the reserved powers of the state
will not validate it. * * *

"This Court frequently must d'ltermine the validity
of state statutes that are attacked as unconstitutional
interferences with the national plilwer OVerinterstate
commerce. This appeal presents that question as to a
statute that compels racial segJ"esati,onlil£interstate
passengers in vehicles moving interstate. lie * *

"This atatute is attacked on t he gr~und that it im-
poses undue burdens on interstate c~mmerce .... Burdens
upon commerCe are those actions of a, state which direct-
ly 'impair the usefulness oj:itsfacUities for such traffic. t

* * *
"On appellant's journey, this sta.tuterequired that

she sit in designated seats in Vi;rlinia~Ghanges in seat
designation might be made "at any 'time t' du;ring the journey



when'neee$S'a'r.y,(,)l"'prope':r'fprthe comfort and conven-
ience ofpa ssengers.' This PC cur red in this instance.
Upon sllchcha-ngeof designation, the statute authorizes
the operator of the vehicle to req.uil'e,as he. di~here,
'any:pass-en-ger to change his or her seat as it may be
necessary or. proper.' An interstate passenger m.ust if
necessary repeatedly shift seats while moving in Virgin:'!'
ia to meet the se~ting' requirements of the c;hanging pas-
senger group. On arrival. at the District of Columbia
line, the appellant would have hi;ldfreedom to occupy
any ava-Hable seat and so to the end of,her Journey.

"Interstate passengers traveling via motors be-
tween the north and south or the east anc~:west may pass
through Virginia on through lines in the day or in the.
night. The la'rge buses approach the comfort of pull-
mans and hav-eseats convenient for rest. On such illter-
state joul"neys the. enforcement of the requirements for
reseating would be disturbing. * * *

"The interferences to interstate commerce which
arise from state regulation of ra,cial association on in-
terstate vehicles has long been recognized. Such regula-
tion haropel"s freedom of choice in se~ecting accommoda ...
tions. The recent changes in transportation brought about
by the coming of automobiles does not seem of g~eat sig-
nificance in the problem. People of all races travel to-
day more extensively. than in 1878when this Court fir st
passed upon state regulation of racial segregation in com-
merce. The factual situation s.et out in p;receding para-
graphs emphasizes the soundness of this Court's early
conclusion in Hall v. DeCuir, 95 U.S. 485, 24 L.Ed. 547.
* * *

"As our, previous discussion demonstrates, the
transportation difficulties arising f;rom.i;lstatute· that
requires commingling of the races, as in the DeCuir case,
are increased by one that requires lieparation, as here.
* * *

..
nIt seems clear to us that seating arrangements for

the different.racesin interstat.e motor tr;avel require a
single, uniform rule to.promote and protect national
trave.l. .Consequently, we hold the Vir ginia statute in
controversy invalid. * * *" '

"The Commerce Clause of the Constitution provides
that,'Congress;shc~.ll have Power * * '" To regul.ate CQr;n-
merce * * * among the several States.' I have believed,
and still believe. that this provision means that Congress
can regulate commerce and that the courts cannot. ~ * *

"So long as the Court remains committed to the 'un-



due burden on commerce formula,' Imust make deci-
o sions under it. * **.,

"My brother Burto:nhas sta.ted with great force
reasons for not invalidating the Virginia statute •. But
for me Hall v.DeCuir, 95 U.S. 485, Z4 L.Ed. 547, is
controlling. * * *"

"It is a fundamental concept of our Constitution
that where conditions are dive:J;'sethe solution of prob-
lems arising out of them may well come through the
application of diversified treatment matching the diver-
sified needs as determined by our lQcal governments.
Uniformity of treatment is apprQpria.te where a substan-
tial uniformity of conditions exists."

Bob-L.oExcursion CQ. v. Mich,.igan,_U.S. , 68 S.

length to demonstrate that no international or interstate: commerce

(of any consequence) was involved. It held that, under the peculiar

;;

the conviction was affirmed. It stated that under the peculiar facts.

neither the Hall-DeCuir nor the Morgan •..Virginia cases were appli-



The decision' isbased'upon, and restricted to, que,stions

of interstate commerce. The equal protection clause of the 14th

Amendment was not involved. Sa:idthe Court:

"We have •.• only to' con~ider the single and nar-
row question whether the state courts correctly held
that the commerce clause ••• does not forbid the Mi-
chigan civil rights act to sustain the appellant's con-
,viet,ion.tt

cussed on pages 12-14, was not cited or di\scussed and was not, .
overrule~ in either the Morgan case or the Bob-Lo case. The Ples-

sy cas~dealt' with the state's power to regul~te trarisportation where

no intersta:te' commerce was involved. Nor was the case of McCabe

v. A. T. &[ S. F; Ry.'Co;, supra.' page 14, cited or discussed in the.,
Morgan case.

THE LABOR UNIONCASES: STEELE v. L.& N. RY. CO.

, The caSe of Steele ,v. L.& N.Ry. Co.'(l944), 323 U.S. 192,

is also relied upon (cited below) bya.ppellant. There an Act of Con-

gress made the Brotherhood 0.£ Locomotive \Firemen 'and Enginemen

exclusive bargaining 'representative of 'such employee s. There was

no authority'for a separate union or branch forcolo:red employees.
, ,"., t- , ~

The Union set about tb exclude Negi-oes fr,omthe better jobs. The

program vlouldhav'e resulted in'the loss of po'sit ions and seniority

by the 't:olo,red firemen and enginemeri~ Action 'was brought ,by a col-

ored firen\a.n to 'enjoin enforcement of such an agreement by the Un-

colored employees must be a<;cepted to membership 'in ~heBrother-
..• .-.. - r .' .



agent for all employees, that it p:1-u~~,in gOQdJ~~tb"represent

colored employees as we~l as all othel;"s. l~.was a~.as~,}lot pf

separation of the races, but o~arbitrary discrimination against
.',. . ,. "

10Am. Jur. 904, Civil Rights, Section 11:

"The principles which preclude a state' which has
e stl).blished a system of public schools h~om denying to
any race"the privile ge of attending the public schools of
the state do not preclude the. state from enforcing a sep-
'aration or segregation of race s by establishing separate
schools with equa.ladvantage s for children of different
race s and prohibiting or e)C;cludingthe children from
one race from attending the schools established for the
instruction of another race; legislation of this kind, which
commonly requires separation and segregation of white
and colored children, does not violate the Federal Con-
stitution but is a legitimate and valid exercise of police
powers. Equality of rights does not involve th~ nec.es-
sity of educating the children of different races in the
same school; in, other words, equality of right does not
of nece ssity imply identity of rights. Congress itself
hasre.cognized both the, propriety and validity oJ the
separation of the races by the passage of acts establish-

. ing exclusive S,ch091Sfor the education of the colored "
race in the District of Columbia. There is nothing in
~uch a law which may be construed ,as remitting one
excluded from a particular school to a condition of slav-
ery o;rinvolunt~ryservitude .with~ the, meaning of tlle.
Thirteenth Amendment, or as denying him the 'equal
protection of the laws' guaranteed by tP.eF,ourteenth
Amendment. Equality of right's does not mean identity
of rights and does not invQ1vethe, necessity of educating
the children of different races in'the same' school whe're
separate but equally advantageou,s schools ~re proyi?-e~."

"As ,the cQm~on. ~choo1 system of a ,state is wholly
a creature of state laws, the right of children to attend
the public schools, and,of parent~ to sep.d their children



to them" is n,ota,p,rivileg~;or, immunityb~longj.ng to a ;
citizen of the United States as suchJ but is a righ,t cre-
ated by the state and belonging to its citizens as such.
Whl!e the, stl\te iSl,lnder no, compulsion to establi.sh
'public schoolsJ yet if Bucll-schools are- once e stablis~ed,
thedghts of white and black alike are measured by the
test of equality in privileges and opportunities. Under
thatcJause of the amendment which fo.rbids the ,state
to 'deny to any person within its jurisdiction the equal
protection of the laws,' where the state affords the op-
portunity of instruction at public schools to the youth of
the state, the advantage and benefit thereby vouchsafed
to each child is a ~egal:right as distinctly as the v.ested
right in property, and as ,such it isentit.J.ed to be pro-
tected by all the guaran.tiesby whi,chother legal ,rights
arepJ:",otected and sequred to the possessor •. The con-
stitutional provi$ion in its effect decla:~s that the law
in the state s shall be the same for the black as for the
white, that all persons, whether colored or white, shall
stand equal befor~the la.-yvsof,the states; and in regard
to thet:olored race for, whose protection it was primari-
ly designed, that no discrimination shall be made against
them by law because ofthei,r coloJ:". Equality, howeve~,
does not mean identity of rights, and hence it is that
laws providing fora system of public education wherein
schools are established for the instruction of colored
children separate {rom those provided for. white chil-
dren are uniformly held to be valid." '

, ,

"In view of the conclusion reached as to the scope
o£the Federal c;.on.stitutiona,n<i;ts arnt;lndments.,it has
been placed beyond question that a state may by con-
,stitutionalorstatu,tory pJ:"ovisions,establish sepaJ:"ate
schools of equal advantages for white,'and for colored
children; and where so estal;>lished it follows that the ,
children of one race may be lawfully excluded. from those
schools esta:blishedforthe instruction ofjhe other, or
that the board or comm'ittee in control of a school devot-
ed ,to one race· cannot be.c,Ompelled to ,acl':eptchildren of
another race .... ft .' ' "

, '

14 C.J.S. 1171', Civil Rights; Section 11:
. '

"In the absence of a provision of the state constitu-
tiQJ1tc;>the contrarYJ the cl,assificationof.'studentson the.
basis of race or color and their education in sepaJ:"ate
schools or'their segJ:"egatipnfor the purpose of educa-
tion, involve questions of domestic policy which are with-

;in the discJ:"etic;>nC\:Il.d· control of the state legi~latureJ a:g.d
do not amount to an exclusion of either class, so long as



the facilitie s and accommodationS provided are sub-
stantially equal. ••.

"Where a 'valid statute so provides, the school au""
thoritie s may maintain separate schools for co10,red"
children. • . •Il'l '

"State laws which afford equa1advantages.and
privileges for the education of:Vlhiteand colored chil-
dren, and merely sepa.rate them for the purpose of
re ceiving instruction, do not deprive 'anyone of the
privileges or immunities of United States citizenship,
but are reasonable regulations for the exercise of
such rights ... '. W

See also Brannon, The Fourteenth Amendment, pp. 89-92.

The foregoing cases argue themselves. Where the issue

has been raised before the United State s Supreme Court, it has

said by, the United States Supr'eme Court in Gong Lum v. Rice, 275

U.S. 78:"T~e right and power of the state to regulate the method

of proViding for the education of'its youth at pUblic expense is

clear. * *,*The decision (to separate the races) is within the dis-

cretion of the state in regulating its public schools and does not

of the United States -Supreme Court is its ,opinion in Missouri ex

re1 Gcfinesv. Canada, '305 U.S. 337, wherein Chief Justice Hughes,



"The state has sought to fulfill that obligation by furnishing equal

facilities in separate schools, am~th~d the validity of which has

beensust~ilted by o~r decisio~s:"

The Sipue1 case fro'Iri Oklahoma (1948) cited the Gaines

case with approv'al. 'And in ref~sing to issue the m~ndate to en-

fot-ce itsjudgrnertt in the Sipue1 c~e,' that is,'tb cempe'! her ad-

mission to Miss.ouri Univershy, the Court by implication, con-

tinued to recognize the validity ot separate' schools s'o lorig as

they are equal. Otherwise, it would' simpiy have ordered her

tiona1 and statutory prqvisions providing that th~ State shall sep-. .
a~ate1.y:.educate its, Negro and white students are constitutional.



offered equal facilitie s and opportuniti~ s for the study of.law as

compared witp, those offered white stud~nts at The University pf

Texas. The Court of Civil Appeals found that thts and ;otherf~d-

ings of fact made by the trial court were supported by sufficie.nt

evidence and that ~, weight of the evidence preponderated in favor

Appeals. There is .no assign,mentin this Court that there is no

evidence to support such finding s.

pared with those offered white students at The University of Tex-

as.l5

15 The judgment reads in part: ••.•. this Court is of the oplnlon
and finds from the evidence that during the appeal of this cause and
before the present hearing, the Respondents herein, pursuant to the
provisions of Senate Bill 140, Acts of the 50th Legislature, 1947,
have established the School of Law of the Texas State University
for Negroes in Austin, Texas, with substantially equal facilities and
with the same entrance, classroom study, and graduation require-
ments, and the same courses and t4e same instructors as the School
of Law of The University of Texas; that such new law school offered
to Relator privileges, advantages, and opportunities for the study of
law substantially equivalent to those offered by the State to white
students at The University of Texas; "(Tr. 62-63).



a jury. 3 Tex. Jur .. nO:2,andcases cited therein. Such findings

will not be disturbed by an appe,llate court w:Q.erethere is evi-

dence to support them. Gray v. Luther, 1955 • .w. (2d) 434 (1946,

writ refused); Highsmith y. Tyler State:B. & T.Co., 194 S. W. (2d)

142 (1946, writ refused)., Sunilar1y where ,the testjrnony is con-

flicting and, such filldings, are challenged, only the competent evi-
, ,

dence in,support of the judgment is to be considered. Webb v.

Webb, 184S. w. (2d) 153 (1944; writ refused); Anderson v. Smith,

231 S. W. 142 (1921,writ refused) ..

Trials in the Supreme Court shall be only upon questions

of law. (Rule 476, Tex. Rules Clv. Pro.) Findings on disputed

fact issues' are binding upon the Supreme Court since it is re-

fact. Caller Times Pub. Co. v. Chandler, 134Tex. 1, 130 S. W.'(2d)
, , ,

853 (1939). Whether there is some evidence 'is a question of law.
-"

And where there is some evidence to support the findings, the Su-

preme Court will be bound bys,uch fact findin8s~ Sid Katz v.

Walsh &Bu~ney ,Co., l42T~x.232, 177S. W. (2d) 49 (1944); Kim-

bell Milling Co. v. Greene, 141Tex. 84, 170S. W~(2d) 191(1943).

"Trials in the Supreme Court shall be only upon
the questions of law raised by the assignments of er-
ror in the application for writ of error .... w



Following this rule, Chief Justice Hickman, in Railroad

Commission ,of Texas v. Mackhank Pet. Co., 144Tex. 393, 190

,"The Supreme Court is not clothed with super-
visory powers over courts of civil appeals, but in
cases which reach it by writ of error, its review is
limited to questions of law raised by assignments in
the application ..• Our review will, theref6re, be
limited to the question presented by petitioners. t'I

To the same effe,ct is Tips v. Security Life &: Accident

in the Court of Civil Appeals. Under the circumstances, the Su-

preme Court in Moore v. Dilworth, 142 Tex. 538, 179S. W. (2d)

. "A Point of Error in this Court not set out as
an assignment of error in the motion'for rehearing
in the Court of Civil Appeals will not be considered

'by the Supreme Court .... Also, a Point of Error
not contained in the application for writ of error will
not'be c'onsidered by this Court .. ~,It would serve
no.purpose to permit the application for the writ
to be amended because the point was not assigned
as errol' in the motion for rehearing in the Court of
Civil Appeals."

is invited to examine the facts. The evidence will clearly show

that the trial court and the Court of Civil Appeals were correct



, ,

In this regard, it is notrequ:ired that the accommoda-
, .

tions o£E.redto persons of different races be identical. It is suf-
, I

ficient if they are substantially equa1~ 16 C.J.S. 1100,Constitution-
- ' .

a1 Law, Sec. 542; lOAm. Jur. 905, CiviLRights, Sec. 11;16McCabe
. ' . 17 . . 18 .

v. A. T. & S. F. Ry., 186Fed. 966, afilrmed 235 U.S. 151; MIS-
. ,,' " ' . 19 .

soud (Gaines) v. Canada, 305 U.S. 337; Hall v.O'eCuir, 95 U.S.

485;20 L. & N. Ry. v. Commonwe~lth,'170 S.W. 162.

EVIDENCE SUPPORTING FACT FINDINGSOF EQUALITY

Breakihg the elements of the School of Law into' compol-
, ',.,' " 21

nent parts, the following evidence was deduced.

16 "Equality of rights does not mean identity of right's. It

17 "Equality of service, however, does not necessarily mean
i~ent~ty oLse}'vice.1t

l~ ".•. if faciliti~ S. are ,proyided,. substantialequality of treat-
ment of persons traveling under lil{e condihons cannot be re-
fu,sed.n

19 "••• the state is bound to furnish 'him within it$ borders fa-
cilitie s for legal1!ducation substantially equal tQ those which the
the state afforded for persons of the wh. race •••• It

20 "Substantial,equalityof right is the 1a~ of the State and the
United States; but equality doesnot mean identity •... III Oustice
Clifford concurring).

21 'The evidence hereinafter set out refers only to the Negro
School of-Law at Austin. The evidence with ra spect to the main
branch of the Texas State University for Negroe s at Houston is

'omitted i:hthe interest ofbievity. That institution, for, which $2,-
000,000.00 was appropriated (93) for physical plant, is located on
a fifty-th1;ee acr~ tract between Rice Institute and the University
of Houston (92). In addition, $1,000,009.00 w8.sapprop:ria.ted for
its operation.a.nd maintenance for the next' biennium (Sec. 9, S.B.
140). Mr .. Woodwar'd tes,~ified 'that a modernly constructed building,

>. ..~ , : •



ENTRANCE, EXAMINATION, GRADUATION, ANDSIMI-
LAR REQUIREMENTS

tions relating to classification of students, classwork, examina-
, , '

tions, grade s and credits, stand~rds of work required,and degree s

awarded are ex~ct1y the same as those, published in the late st pub-

tution. (Ex. 7, S.F .613; also 137, 190, 264).

University for Negroes were and are the very same professors
. .

which had taught or were teachin~ the same courses at The Uni-

versity of Texas Law School (137, 140, 187-188, 612). They were

The University of Texas (187, 188). The instructions from ,the

Board of Regents were to use all of the faculty of the University

Law' School,. so far as necessary, in order to maintain a full cur-

ors could be emp1byed for the Negro Law School (201). The budget
, i· , : <

provided for four professors at $ 6,000 per year -- the same pa.y

base for pr~f~ssors' at The Univer'sity of Texas (118). Each of the

instructors devotes all of his time to teaching -- each. a full-time

professQr. None. are engaged~n the private law practice (100, 101).

a1re.adY.1ocated.onthe site, whi£hpuilding was very adapta~le for
University PUl"POSes, would come into the contro1Qf the Texas
State University for Neg,roes in the next few days (92). (He had
reference to H.B. 780, passed May 23,1947, and now carried as
Art. 2643c, V.A.e.S.)



would be to ~tl.ldents at,T:r.e Un;"versity of T~xas with its la:rge

class of 150 to l75studel?-t~ (201). The Dean~d Registrar of the

two law schools were respectivelr.the same pe~son,s (613).

versity was exactly the same; it was'the same as that adopted in

the latest Unfversity'of Texas School of Law Bulletin (136). The

courses offered beginning students at the Ne'gro Law School were

identical'with those 'offered beginning students at the University:

Contracts, Torts, and Legal Bibliography (14:0). These courses,

with the saine pfofe~sors, are set out in Respondent's Exhibit 7

(611-613).

The classroom requireD;l.ents were identical (137). With

m~ch 13maller classe s"the Negro Law School would provide the

student with the opportunity to personally participate in class-

roomrecit~tions an.ddiscussions (504). In an average law class

.'at l'lle University of rexas Law School, an av,erage student would

be called upon to recite. only an average of It times a semester

(503). In a smaller class the students would receive Qetter ex-
" ,',' " ," '" ,',- ..•..... . '.,., ;1' _., , '

perience and education; they would be, called on more frequen~ly,

would be more "on their toes," (504). The students would come
, '" . -" ,- '.¥ . ,- "

to class b~tter prepar~d because their cllance,s of b~ing called

upon are much gr~;ater; there would be ag~eat~rpressure to keep



up their daily work (519). Dean McCormick te stified that- "in the

Negro Law School he (Sweatt) would have gotten 'a good dealtn()re

personal attention from the faculty than he would have had he

been in the large entering class in The University of Texas."

Law of the Texas State University for Negroes books customarily

used by the first-year class of the University, and other books

which Mis,s Helen Hargrave, Librarian of the U,niversity Law

School, thought would be ,useful (218). There were about 200 of

t~se books (39),. There were also available for transfer to the

Negro Law Sch()ol between 500 and 600 books from the Universi-

ficia11y made available to the Negro Law School by Section 11of

H.B. 240, Acts 50th Legislature (also S~F. 78). The Supreme
, '

Cour't Library is located in the State Capitol Building on these;c-

ond floor (14). The Capitol grounds are some 20 feet from the Ne-

The Supreme Court Library contains approximately 42,-

000 ~olUmes (221), which number is far in excess of the 7,500-

b()ok minimutnrequirement ()f the American Bar Association (14).

Excluding duplicates, The University of Texas Law Library con-

tains 30,000 to 35,000 books. Counting duplicates, it contains



as those of administrative, podi~s~ It is the stronge s~ libJ;'a~yin

the, South on State Session.Laws. l~ contains ,Attorney General's

Supreme Cour'tLibrary.th"n at the Law Library:at the University

because. of the large nlU11berof persons 1.;1singthe latter (?41).

Am,ericanJ3ar A~sociation Jou;rnal (?19). It h~s th~ En,glish Re-

.portsup toJ932. 22 The LawL~bra:ry of T.heUniversity Qf Texas

and that of the Supreme:Cour~ ;iilres",+bstan,tially,equal except ~~r

the texts, le.gal peripdicals, .and.;El)g,lishRep:qrts (220-;222).

22 The evidence showed that first-year law students rarely used
the English Reports (242, 245).



available to the Negro Law School on a loan basis from the Law

Library of The University of Texas (107, 108).

In addition to the books in the Negro Law School and in

the Sup'remeCourt Library, and those available on a loan basis

from the Law Library of The University of Texas, a complete law

library was, at the time of trial, being procured, consisting of

some 10,000 law books, some of which were already available.

The rest have been placed for order through the Board of Con-

trol for the School of Law of the Texas State University for Ne-

groes (203). The list of the 10,008 books which will constitute

the Negro Law School Library is set out in Respondent's Exhibit

No.8. Of such number, 1,281were immediately available (260),

and 8,727 books were already requisitioned (254). Bids had al-

ready been requested on the 8,727 books requisitioned (255), and

23 bids were received. Orders had already been placed for 5,702

of the books (257), all deliverable within ten to sixty days (258).

Wherever new books were available they were ordered; sec:ond-

handbooks were only ordered where new ones were not avail-

able (258). The library requisitioned included 20 Law Reviews,

Indices of legal periodicals. Citators, Digests, Restatements,

textbooks, statutes, the complete West Publishing Company Re-

porter System, etc. (See Respondenes Exhibit 8). The undis-

puted evidence is that the 'books ordered for the Negro Law

School are sufficient to meet the requi;rements of the American

Ass'ociation of Law Schools (191).



W~erea~ Thel]niv(trsity,pf, ,TexasLa'WSch901,h~s 3 class-

rooms for 8S0students, 44 th~ Scno,al of La \V of.tp.e Texas State

University for Neg~oes ha.,stwocla~sl"oorn,s (12,8),plus a reading

room, toilet facilitj.,~s, and an entrap.ce, hall (E,x. 4) for a much

" eluding The University of.Texas, need artificial light in the day-

time (l~7). The Negro Law School, assuming a class of 10 stud-

ents, has a greater floor: space per student.Z5 The floor plan is

set out as Respondent's Exhibit 4.26

The location ,ofthe Negro Law sc1100lis particularly

good. It is. directly north of,the State Capitol, separaU;d only by
.,' , , .

a 20-foot street (62). It is within lOPyards of the Supreme Court

of Texas, the Court of Civil Appeals, the Attorney GeneraPs Of...

fice, and the Legislature (110). It Is betwe~n thebusines,s di.strict

23 Ag~in, the' facili~ie she re, referred to dono1t.!describe the Uni-
versityfor; Negroe s in HO\lsto~, into which this' law school will
mQve in August, 1948 (88, 91).•

24 ' The Law S~hoolbu~ing at the Unive:rsity qfTe~as was built
in 1907 for 400 students. (3&) , an,ditnow has 850 students (132).
The Texa.s B.ar AssofiatiQn has ,been,try'ing for years to get the

, bu~lding torn dow;nand ,an.adequat~ one b~ilt (38). "
\ "

25 ".' :, I'."

,The Negro school, fir$tfloor, hi:\.s1060,square feet, or 106
square feet per student. The .Universi~y' Law School has 46,518
square feet for 886;s:tu<tents,or53 square feet. per student. And
this is not,taking into a.ct:o~nt~e,upper two stories of tlle Negro
School which are available when:lleedE;d(81).
2'6 " ',,'. ,i ,,', , "

The plan shows ,,4 clas'sroom, 12' x:12'S";"8: classrOOm 16'6" X

1l'61lO,a reading ,room.andoffi,ce 19'1P~x).5'71lO,an entrance hall
and toilet facilities. ' '



of Austin and The University of Texas -- 8 blocks south of the

The building housing the Negro Law School is a three-

story building of brick construction (278, 270). The first floor

was occupied by the' School at the time of trial (70), but the upper

two stories of the building were available as needed (81). Before

March 10,1947, the premis~s were cleaned up and painted (61).

The building has ample space to house the 10,000 volume library

and leave sufficient space for classrooms and reading room (272).27

tur~ Society 1940-1942;and President of the American Bar Asso-

ciation 1944-1945,te stified:

"In,my opinion, the facilities, the course of
study, with the same professors, would afford an
opportunity for a Ie gal education equalorsubstan-
tially equal to that given the students at The Univer-
sity of Texas Law School. ",(16) .. .

27 There are certain minor feature s of a law school greatly em-
phasized by Petitioner. As they would be applicable to Sweatt
himself, which is the issue here, the evidence showed:

1. The Law Review. The Texas Law Review is not an offi-
cial function of the state of Texas or the University. It is a sep-
arate legal entity, a private corporation with stock which has been
sold (505). It was founded by the lawyers of Texas and financed
,by their contributions (176, 186). Considerably more than half of
the articles (as distinguished from. ca~e notes) are written by
"oqtsiders\lt; i.e., persons who are not University students (505.
506). There is no rule which would prevent the consideration or
publication of an article written by a Negro (506). Not all accre-
dited schools have law reviews; for example, the Baylor Law
School(506). Finally, neither Sweatt nor any other first-year
law student would be eligible to wi-ite for the law review (174,520).

2. Scholarships. All the scholarships offered at The Univer-
sity of Texas Law School are contributed from private source s;
they do not come from the State (171,186). .

3.. The Order of the Coif is a private and not a public organi-
zation (112, 185). Firsf-year students are not entitled to admis-
sion. Students are eligible only on graduation (185).



"What we set up there was a.'pla.n~fu~ly adequa.te.
to give the very best of legal instruction for the only
man ,ofthe Negr9 race, .1Nho.h~,everappl~ed f,or in- :
struction in law at the University in about 63 years of
th~ life,,of the S,,:pool.'"(8,2),

~liam talking as a man f.~,iliax: with,w:hat,ittCt.kes
to provide a thorough training in law in the State of
Texas; and I stated the facts within my own pers~mal
knowledge, that the facilities which the Board of Re-
gents of ,the University set:up in accordance, .with,Sen-
ate Bill 140 are such as to provide the Relator in'this
case the opportunity for the study of l,"wunsurpa,ssed
any time elsewhere in the State of Texas, and fully

; equal to' the"opportunity a~d .instruc.tionwe ,are o~fer..•.
ing at the University any day.'" (73)

Dean Charles T. McCormick, President of the Associa-

tion of American Law Schools~ 1942(127) testified that 'the facili-

ties at the Law School for Negro citizens furnished to Negro citi-

zens an equal opportunity for 'study in law ~d procedure (142).

, , . '. t .- _ ,

spec;tive number of students, the physical facilities offered by the

Negro Law School were s~bstantially equal to those offered at The

University of Texas Law' School (131). He stated that: "I would
~ ). <" i .-., :

say ... the Negro student has at least equal and probably super-

ior facilities for the study of law." (180)

With reference to the membership requirements of the

4. The Legal Aid Clinic: First-ye'ar $tudents are not eli-
, gibl.e.to assist tlierei~. Practically all the work is done by third-
. year students (174, 185).. i : " :' '.', •

. . 5. Moot Co~rt: No first-year students are entitled or re-
'quired to participate (185',170):. :A:ilyonebf theclassr60ms at the
Negro, Law School could be used for that p.urpose(170).



Association of Ame:dcan Law Schools,28 it was shown that the

Negro Law School, at the time of this trial, met the great Ma"

jo:rity of the 9 requirements: '

training, etc. (189, 190).

(3) The school is a "full-time law school." The school work

is arranged so that substantially the full working time of the stud-

ent is required at the school (190).

(4) The conferring of its degrees is conditioned upon the at-

tainment of a grade of scholarship attained by examinations (190).

(5) No special students are admitted. In this, the School's

requirement is stronger than that of the Association (I9l), which

(6) The 10,000 volume library ordered for the School is suf-

fi,cient to meet the library requirements (191). The selection of

the books is such as to conform with the Association's require-

versity of Texas (191,,108).

(7) The seventh requirement is that the "faculty shall consist

of at .least four full-time instructors who devote substantially all

28 These requirements are set out in Relator's Exhibit 1, copied
page s 618•.634, S.F.



at the Neg:ro ,~choolt' t~ey :wil~.a,lso"b~ teaching ,at ~he.University
.. .

.(8) ,:Proyisiol\ ha~ been mad.e for keeping a complete

and readily accessible in,dividual record, of each st\lde~t(192).

,(9) T·he,requir.ezr:1eJltre~ds, "It, !Shal~be a s~hool which

p,ossessesreasonably adeq;ua*efacilities and, w~~c~is conducted

.sound ,educational policy. ~. De,an Charles, T•.McCormi~k, Presi-

dent ofUle American, AaScoci.ationof Law Sch()ols in 1942 (127),





·wherein the-manda.mu~ is o.ppose-,d:on th,e grQun4that ,equivalent

opportunities and facilities were and are tendered him at The

Schoolpf. L~w af .the'Texas ~tate University f..orNe~rQes, and the

q~ stion· o.fthe- issuance of t}u~.tII}andamusis .the~n,l.yultimate

and evide-nce «'elating to f:acili~iesin o~~r ~duc~tionJt.l,mstit~-

ti,ons. (An~wering l?~titioner~,:sPoints), ~ & 3),

1••T1).e·Trial Gourtc,orrectly excluded Petiti~ne,r's
allegations as to what did or did not happen at
P~airie View in 1937 •. ' (An,swering.Petitioner's·
Point 1)

would not attend that separate school no matter how equal the

fa~ilitie s might otherwi~e be, the contention is made that such

separate School of Law at Austin 1947 did not offer Sweatt equal
, :,. • ~.i

facilitie sand opportuni tie s.
. ,

The allegations of Petitioner to which a special excep-

tiOn wassl1&tained,29.deal with fa.cilities ,ofan entirely diff~rent
•.;~ • , •. _. "r

29 The trial ¢ourt in i~s judgment (:Tr.64) susta,ined special ex-
ception number 2 of Respondent's First Supplemental Answer (Tr.
30) to subparagraph 3 of paragraph III of Relator's Second Supple-
mental Petition (Tr. 19-20).



institution (Prairie View), ten years before the trial of this case

no possible bearing on the equality of the Schools of Law' of the

Texas State University for Negroes 'and The University of Texas

in the pleading to show'the history of this litigation. The following

paragraph of the same pleading of Respondents specifically men-

fically repeals S.B. 228, which authorized and directed Prairie

View to establish a sc:hool,of law in 1945. A reading of Respond-

ents' First Amended Original Answer (Tr. 22-27). will clearly

show that the State is defending this lawsuit, not on what is or is

2. The court correctly excluded the evidenc:e of Dr.
Thompson concerning facilities provided by other
State universities and c;olleges. (Answering Peti-
tione r' s SecondPoint).



As hereinbefore lemphaSized',·.the only factquestiol'l, if
•.•• : • l'i< "

University for Negroes' School of Law. The question was, "Are
. . ~

years previous, not only in Texas, but throughout the United States.
, .' \.

discusses undergraduate work, doctor's degrees, dental schools,
f' , '., ,

and how many doctors there are in Texas. All of these facts arid
. '.. ~

conclusions have absolutely nothing to do with what the facts are
.' - ~ , . )

for Negroes and The University of Texas at the time of this trial.
. . $

In addition to being wholly irrevelant, the trial court
.. ~ ~

" : '.\

correctly found that it was outside the pleadings of the case (Tr.
, ;' ":" ~ .

64). This is not a class suit to ~eview the history of education for

Negroes in the'Unitea'St~teSt its m~rit~ anddemerits~30 The Court

correctly limited the testiomconytowhat was THEN ,available at the

Negro Law School in Austin, as compared to what ,was o£fe.re'dwhite

30' '" ' .'.,', ", . " " . ,:' / ' . .'
As the U.S. Supreme Court said in the Gaines case, "Here

p~titio,neir's rightw8;s a personal.one. ,It wa~as an i,ndividual",
that he would be entitled to equal protec:tion of the laws and the
State \\I'asbol,lIldtq furnish h;im ••• )egal.ed~cation ~ubstanti~l1y
equal to those which the State there' afforded for persons of the
white ,race.,whethe.r or not other Negroes sought:the.,sameoppor-
tunity.



3. )The Court co~rect1y excluded the, testirnonyof
Donald Murray as to what happened at the Uni-
versity of Marylanciin 19Z9-193Z. (Answering
Petitioner~s Point 3). .

For the same reasons, what happened to another indi-

vidual ~t the University of Maryland in 19Z9-193Z, has no bearing

"I am not going to consider either of thOse bits of te stimony my-

self. t\) (560) If the trial court, sitting without a jury, did not con-

traduced only afte r the following statement to the court:

" •.. the next question (to be asked is) simply in
rebuttal of .the testimony developed by the Relator. It
is our understanding that we did object to' this" line'
of te s.timony, but. since it has. bee.n put in, we .want to .
ask this question in reply to those statements of Retat-
or~switnessesy .• It (534)

, The proposition is well established that the State, 'by its

Constitution or statutory law, may provide for the' separateedu-
, "

cation of its Negro a~dwh~te students, so long as substantially
,I, '.

equal facilities and opportunitie s are offered both groups. Such'
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OPINION 'OF~'THE GOu}{T')o!f CIVIL .cXp'PEXLs"

i\~~~&h\.rRS-?M.iM6:~,~iq!SI~!9iJ:"·:$?,QH ~$l~ i'r:~~YN?!.i9qSn·ft;(.:t·l~)d_. .

February 26, 1946, Heman Marion Sweatt, a Negro, ,aJ?P~~n-9
." ,,,1.. .. ,,,,,

for ~!:!m~';Cjln)B9~f7j~.f;~H~:~trqf~'~~Wo?~r,%Jq,:q~~rl'~Jty;,.~!4f3Jtas,

as .j:t.;.#l§! y~t'{~tjI;"!~~~t.,ii.~rv-!tt~~Y;~il¥r.(J>,Wt!t~~Mc},~~p:rrJ;~,~,,~.J.l:)

tia1 qualification for admission, except that of r~m~~tq~pn(;«n.ff~

ground a1~!;(p.!'%~PEJi~~~JCffiW:c~§,,~!rR~egrtf.i"UR-ji~;-'3,9.t!5.,,1i·pfArt. 7
2;",'.).:),,(:.'r ~.)\.:q:t 13.rfJ I() /:";'L !F~;} ~::t9 "),JUI(1 e '~:1J'5.·J' J.)')".f. t,~'t.'J:;J (r j

of the Texas Constitution; which reads:

"Separate schools shall be provided for white and,; ",t: Vi

, 'cOlore: l~~lr;r:~~$"~dfflP~fJ+a~(p~,.?~,~~:?(,~~~Hi?e"''';~)~:,""
,--, l.i:~~~n .9"f.' Ji! 8r ,'iT i1 .?,,·U r: rJt ,;H';:: i.i f:: ';::" 'J': ;c,;; ~;'; q (,~(:::l

. - ~ "j

.~M~~~l~~t<t1~,))H1l~lfl?:'3t~,~sb~':.~f<!J~,I~;:~~)~,t~f)J?l~~~~l~Jit(~tiU
. ':.~r~<~~__!:..~ P~::[ r J::.,b, t" f)·'" .. +- ") ~~ r~.::

m~p.~J5u,~~~~~~t.~~··~f~~'~%~r~;cw~;~~el~j<df}~~rf.~)o,,~dq~.,n:.'r
ge~l~i',l?ie~~~! t~~) ~~ff~l. gf ~~Y1':ffld,~~~~s~t~.f;~l~'~~':~ni(\~:~~. ' ~:_, .. - ..,. .

sity./ qf'iT~'f~s ,+a,s ~~,~P<wi.en.~s1't'?nC;;orr-p-~!}li,s ,~d~~,~s~~~~ ugP,.Jl.,;
the ground that its denial constituted an infringement of rights

court the sought relief was denied and Relator has appea1ed~
, '-.-j,"

Afbie:'\buf$~'t it!·shailrd[&b.:li(fr:&~"in(rp.1.)\a tli~t':thk'va:1idit' of
)::,",/i .p:c.cJ'-e:)J;-_;.i;:~; :=),;::(c·.~-).r}-,·:,:.'i.;~) .~;:,f.!;·3 11_;;!>_:~:j. \ }.i.~; ':f.,,:) r. ~:';)-;,rJ")C r :"~"
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state laws which require .egre'gati.onof races in state support-

ed schools, as being, on the ground of segregation alone, a de-

nial of due process, is not now an open question. The ultimate

repository"of authority to construe the Federal Constitution is

the Federal Supreme Court. We cite ,chronologically, in a note

below, the ~broken line of decisions of that tribunal recogniz-

ing or upholding the validity of such se gre gation as against such

attl:L~k.1

The gist of' the se de cisions is embodi~d in the followinS

exeerpts frolnthe opin10n inPlessy v. FergUSOn (Mr. Justice

BroWn2 writing):

"The object of the amendment was undoubtedly
to enforce the absolute eq,ualitY,of the two race s

(1878) Hall v. De'Cuir, 95 U.S. 485, 24 L.~d.547;
(1896) P1essy v. Ferguson, 163 U.S. 537,16 S. Cf: 1138,41 L.

, E,d. 256;, ,":
(1899) 'Cumming V. CountY Board of Education, 175 U.S. '528,

20 S. Ct., .197, 44 L. Ed. 262;
(1914) McCabe v; AT &S F RCo., 235 U.S. 151,35 S. Ct. 69,

59 L. Ed. 169;
(1927) Gong Lum v. Rice, 275 U.S. 78, 48 S. Ct. 91, 72 L.Ed.

172; ,,' " ,
(1938) Mi.ssouri v. Canada, 305 U.S. 337, 59 S. Ct. 232', 83 L.

fl;d. 208· ,
(1948) Slpuel ';.O:klaiioma, u.s. __ .

92" t,.. F.;:d. 256; --

A like uniformity is to be found in decisions of other
Federal and State Courts. Their Citation is not of importance
here.
Note 2.'-------- ,Mr. Justice ij~nry:l:UUi~8s,Sro,wn WaS born in Lee,
Massachusetts, March 2, 1836. ' His aca.demic education was at
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before the law, but 1n the nature of things it could.
not have be-enintended to abolish distinctions~ . , .'

based upon.color ,orto enforce social, as dis-
tinguished from political, equality, or a commin.-
gling of the two race s upon termsu:nsatisfactory
to either. Laws permitting, and even requiriJlg
their separatiQn in places where they are liable
to be brought in.to contact do not nece ssArily im-
ply the inferiority of either race to the other, and
h~ve be~n generally, ~fnot universally, recognized
as within the competency of the state legislatures
in the exercise of their police power. The most
common instance of this is connected with the e s-f' . " . . 't· .•

tal:.llishmentof ~eparate schools for white and
colored children, wh~ch:have been 1:leldto be a
valid e~rcise of the legisla~ive power eveh by
courts of. state s where the political rights of the
colored.race have been·longest and most earnest-
ly enforced.

"The distinction between laws interfering with the
political equality of the negro and those requiring
the separati()n Qfthe two race s in. schools, theat-
ers, cmd railway cardages, has been frequently
drawn by th~ courts .•.•

This holding had the express approval of Mr.Justice Har-

lan in the Cumming case, QfMr. Justice Taft in the Gong l,...um
. . .

case, and of Mr. C;h~efJustice .Hughes in the Canada case. Its

Note 2 (cone d)

Yale, and among. his fellpw students were ChaW\ceyM. Depew
and his later associates on the Supreme bench, Mr.· Justice
Brewer and Mr. Justice Shiras. Hiseducation in law was ob-
tained at Yale and Harvard. I~ 1859he moved to MiChigan,
where he practiced law until 1861. He then served as Deputy
U. S.M~r.shal a.ndAssistant District Attorney .untilI868, when
he became Ju~ge qfthe WaYneCounty Gircuit Court~ In 1875
he was appointed U.S. District Judge by Pre sident Grant, and in
1890Associate Justice of the U.S. Supreme Court by Pre sident
Benjamin Harrison.



OPINION,OF TijE COURT QF CIVIL APPEAL,S,
,- .' ~ : . '. . . ~. "

approval is implicit in the late st enunciation of that court on the
. ," . . ~ " .

subject Oa;r{uaryIi,1(48) 'in,theSipuel case.

Relator's brief asserts:
\. -: .,',' ... ,

",The record" i.P the installt case for :the first time
pre set;lts te stimQny and documentary evidence

, cleadyestablishing that:

"(I)The~e is no rational basis for racial clas-
sification ~or school purposes.: "

"('2) Public schools, 'separate but equal' in theory
are in faet arid in practical administration con-
sistentlyunequal and dl$criminatory.

, "(3) It is impossible to have the, equality re-
quired by'the Fourteenth Amendment in a public
school system which relegates citizens of a dis-
advantaged racial minority group to separate
schools."" '

"The doctrine otracially' separate but equal ~pub-
lic facilitie s is merely a constitutibnal hypothe sis
which has no application where racial segregation
is shown to be in,consistent with equality. It

***
"Although separate school laws have been enforced
by several states, an examination of the cases in
the United States Supreme Court and lower courts
will demonstrate that these statutes have never
been seriously challenged nor their validity ,ex~
amined and tested upon a record adequately pre-
sentinathe ,critical and decisive, iss~ s suc? as ,
are pr.esented by the recordin this case: '

. . .' . .
, t . .

"(1) .Whet9-e:rthere is a rational bas;is for racial
clas sification f?r. s~hool purpose s.

"(2)' Whether public schoolS, 'separate but equal' '
in t~ory are in f&:ctand practic!11 administ'ration .
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consistently unequal and discriminatory.

"(3) Whether it is possible to have the equality
required by, the Four,te~nth Amendment in ,a pub-
lic school system which retegates citizens of a
disad.vantaged rac:ial ~nority g,roup to s~parate
schools. Ii ",

Implicit in 'these quotations is the 'assertion' that race segre-

gation in' public s,chools, at least in the 'higher and professional

fields, inhere~tly is discrinlinato~y within the m.eaning of the four-

teenth amendment, and cannot be rnadeotherwise.

This assertion in effect impeaches 'the soundness of thevari-

ous decis'ions ~f th~ Federal Suprem~ Court 'which hold to the con-

trary,' as being' predicated ~pon a purely abstract and theoretical

hypothesis, wholly unrelated to reality. To so h6ld w~uld convict
., .
• - ~.' " . . ' .' _ . t

the great jurists who rendered those decisions of being so far re-

moved from the actualitie s involved' 'in the rac~ problems of our

American life as to render them incapable of evaluating the known

facts of contemporaneo~s and precedent history as they relate to

those problems.

It is of course of the very essence of the validity of seg.re-

gation laws that they pr'ovidefor each segregated group or class

facilities and ~ppo'rtkities the equivalent; or (as dften stated)

substantial eq~ivalent of those provided for the other group or

class. Our constitution (q~oted abov~) ·s~p'rovides. The'brief

asserts that there can'be no "substantialequa:iity, "the two words

being in themselvesinc6mpati'ble. This is of course true in pure,
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'. , '.' .', .. \ ~- . - '. -, ':' ,.;

as distinguished froO) appli~d, mathematic,s. ,"Equality" like all

abstract nouns must be defineq and construed according to the

context or setting ~ which.it iS~nlpl~yed.Pur~ ma~hematics

deals with abstract relations, prediCated uponullitsof ralue

whifh it defines or as~umes as eq:ual. .~ts equations are there ...
, .. , " . . !'.

fore eQ.ct. ~ut in ~is s~nse there are no equations in nature;

at lea,st,not demonstrably so. Equations in natur~ are manifest-

ly onlyapproxima~ions (~ork:iIl.ghypotheses); their accuracy de...

pen,ding upon a proper eva,iuation o~their ,units or, s~andards of
. '. ~~

value as applied to the subject matter involved and the objec ...
. , .

tives in view. It is in this sense that the decisions upholding
. '..'- .~ " l ' . ," " ". '

the power' of segregatio,n in publi.c schools as not violative of the

, fourteenth ~endment, employ the expressions "equal" and "sub ...
. ,:., . i' ,

stantially eq\lal" and as synonymous. The framers of the Te~as

consti~tic;mof ~a76 recognized the ~ece,s~ity (both inh~rent and

under the 14th amendment) of "equal protection" in the must
. ..' '. ',' '" '..

"1;>oth"rapes. Th~ question, and we think the controlling one,

which th,isappea~ p:rese:n,t~is .whether ~der th~ record sho,wing

in this case :the State at t.he time of the trial hadprovided and
': ' . i

first year student; the equivalent or su1;:>stantialequivalent in its.' .' . '., ' .-,' ,-- -": ;' ,-. '" . .' .

,a4yantage tp him .~~that Whicht~e State was then providing in the
. ',-" ',' '.. : -. ,

.Universityo( Texas ~aw ~c.:hool.,We ar,e ,not de,alinghe:re with
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'"The expert testimony introduced at the tri~.1es,.;
tablishesthat there is no l,"ationaljustification
for segregation in professional ~ducation and
that substilntial discrimination is anece ssary
consequence of any separation of profe ssional
students on the basis of color."

law course :mee~the test of due process und~r the fourteenth

amendment.



eluded: 1)Relator's pleadings as to what happe:nedat Pra,irie , '

View i:n1937(Relat()r's firstpoi:nt);{Z) evide:nce pf Dr. Thompson

regarding faCilities at other statemstitutions and colleges (Re-

lator"s second point); and 3) evidence of Donald Murray regardi:ng

what happened at the University of Maryland i:n1929...32 (Relator's

I

legal i:nstruction is not so established and made available _the

the docket until December 17_1946_on which date final judgment
, ,

, "

the A & M (Texas Agricultural and Mechanical College) Board had

This judgment was set aside by this court March 26_ 1947, and

viii
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after (May l7-June 17, 1947)the cause'was again tried, the judg-

ment denying the w'rit, upon the specific finding by the court that

in compliance with the Act of 1947(noted below) the Respondents:

"* * * have established the School of Law of the Tex-
as State University for Negroes in Austin, Texas, with
substantially equal facilities and with the same en-
trance, c::lassroom study, and graduation requirements,
and'with the same courses and the same instructors
as the School of Law of The University of Texas; that
such new law school offered to Relator privileges,ad-
vantages, and opportunities for the study of law sub-
stantially equivalent to those 'offered by the State to
white students at the University of Texas; that Relat-
'or, although ciuly notified that he was eligible and
would be admitted to said law school March 10, 1947,
declined to register=that from his own testimony, Re-
lator would not register in a separate law school no
matter how equal it might be and not even if the sep-
arate school affords him identical advantages andop-
portunities for the study of law equal to those fur-
nished by the State to the white students of the Law
School of the University of Texas; and the constitu-
tional right of the State to provide equal educational
opportnnitie s in separate schools being well e stab-
lished and long re cognized by the highe st State and
Federal Courts, and the facts in:this case showing
that Relator would be afforded equal if not better op-
porturtitie s for the stUdy of law in such separate school,
the petition for Writ of Mandamus should be denied."

The sufficiency of the evidence to support these findings and

conclusions to the extent that the stated facili~ie s Provided by the

State meet the requirem~nts of due process, constitutes the con-
i .

trolling question in the case; upon which issue the record shows:

Relator's appiication was the first ever made by a Negro for ad-



mis,sion to the Unive:rsity of Texas Law:School. It al,so a~p~ars,

to have been the firs;t application of any Negro for admission, t,o

any other department or school of the University pf Texas. TIW

Prair~ View:Normal and Indus;trialSchoo1 for, Negroes was ,es-

tablished in the 1870's, and was operated under the governing

board of the ,A. & M. Neither Prairie View nor any other state

supported school for Negroe s offered; any' course s in law. The

name of Prairie View was changed by the Act of June I, 1945, to

"Whenever there is any demand for same, the Board
, of Directors; of the Agricultural and Mecbanica1Co1-
lege, in addition to the co~rses of study now author-
iud. for said institution, is authoriud to provide .for

, thee stablishment of courses in law, medic:ine, engi-
neering, pharmacy, journalism, or any other general-
ly recogz:Uzedcollege course, taught at the University
of.Texas, in, said Prairie View Univ~rsity. which
courses shall be su1;>stantiallyequivalent to .those of-
fered at'the University of Texas." (Acts 49tl?-Leg.,
Ch. 308, p. 506.)

. .

The Act of 1947 (S.B. 40, Ch. 29', AC,ts50th Leg.) was passed

and became efiectiv~ ,¥arch 3,..1947. It provided (inter alia) for
,

the establishment of "The Texas State University for ]Ilegroes"

to be located' at Houston, with a governing board of nine' "to con-

sist of both white and ~egrocitiuns of this State, "'and appropri-

at~d $2,000,000 for l~nd, buildings and equipment, and $500.000

. , .

"The Texas State University for Negroes shall offer
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all othe,r courses of higher learning, including, but
without limitation, (other than as to those profes-
siona~ courses designated for The Prairie View
Agricultural and Mechanical College), arts and
scienceli, Ute,r-.ture, law, medicine, pharmacy;
dentistry, journalism, education. and other profes-
sional cour se s, all of which shal~ be equivalent to
those offered at the University of Texas. Upon de-
mand~ing made by aJlYqualified appliCant for any
present or future course of instruction offered at
the University of TeXas, or its branches, such
course shall be established or added to the curri-
culum of the approp.riatedivision of the scho,ols
~reby established in order that the separate uni-
versities for.Negroes ,shall at all times offer equal
educational opportunitie s and training as that avail-
able tooth~r pe~sons of this State.1lt

"Sec. 11. In the inter~ between the effective date
of this Act and the organization, establishment and
oper-.tiC)nof the Texas. State University for Negroes
at Houston, upon demand heretofore or hereafter
rnad,e.byany qualified applicant.for instruction in
la.w at the University of Texas, the Board of Re-
gents of the University of Texas is authorized and
required to forthwith organize and establish a sep-
arate school of law at Austin for negroes .tobe known
as the 'School of Law of the Texas State University
for Neg.roes' andtberein,provide instruction in law
equivalent to. the same instruction being offered in
law at the University of Texas. The Board of Re-
gents of the University of Texas shall act as the ,gov-
erning board of such separate law school until such
time as i.tis tra.nsferred to the control of the Board
of Directors of the Texas State University for 'Ne-
grae s."

For this latter purpose $100,000 was appropriated •

. Pursuant to this Act ~he school for first year Negro law stud-

ents.wa.s established at Austin. Relator was notified amply in ad-



tended. A resume of the evidence showing the facilities, oppor-
,I f'

tunitie s and advantage s afforded by this schoola.nd aC'omparison
, " ~ . . . ., ....

Law is set forth in an appendix to this opinion, copied in the main. , .

statement ofthe evidence futhis respect.

The evidence shows, on the part of the State of Texas, an enor-

afford every reasonable and adequate facility and opportUnity guar-

anteed to Relator under the fourteenth amendment, withm the State's

settled policy (constitutional and statutory) of race segregation in

its public schools .. We hold that the State has effectually accom-

plished that objective.

(Signed) James W. McClendon
Chief Justice;

Breaking the elements of the School of Law into component
parts, the following evidence was deduced.

ENTRANCE, EXAMINATION,'GRADUATION, AND SIMILAR RE- .
QUIREMENTS.

The requirements for admission and fees, and regulations re-

¥ii



lating to classification of students, classwork, examinations,
grades and credits, standards of work required, and degrees re-
warded.are exactly. the same as those published in the latest
published catalogue of The University of Texas and used-at such
institution.

The instructors at the School of Law of the Texas State Uni-
versity for Negroes were and are the very same professors which
had taught or were teaching the same courses at The University of
Texas Law School. They were the same in~tructors Sweatt would
have ,had·if he had been enrolled in The University of Texas. The
instructions from the Board of Regents were to use all o( the fa-
culty·of the University Law School, so far as necessary, in order
to maintain a full curriculum at the Negro Law School until four
more full-time profes.sors could be employed for the Negro Law
School. The budget provided for four professors at $ 6,000 per
year -- the same .pay base for pr'ofessors at The' University of
Texas. Each of the instructors devotes all of his time to teach-
ing --each a full-time professor. None are engaged in the pri-
vate law practice. With.the small enrollment at the Negro Law
School, the instructors would be more avail.able to the students
for consultation than they would be to students at The, pniversity
ofTexas with its large class of 150 to 175 students. The Dea.nand
Registrar of the two law schools were respectively the same per-
sons.

The curriculum at the Negro Law School and at The Univer-
sity was exactly the same; it was the same as that adopted in the
latest University of Texas School of Law Bulletin. The courses
.offered beginning students at the Negro Law School were identical
with those offered beginning students at the University: .contracts,
T,orts, and Legal Bibliography~ These courses, with the same pro-
fessors, are set out in Respondent's Exhibit 7.

,
.CLASSROOM

The classroomrequir~ments were identical. With much small-
er classes, the Negro Law School would provide the student with the
opportunity to personally participate in,classroom recitations and
discussions., In an average law class a.,tThe University of,Texas
Law School, an1average student would be called upon to recite o:q.ly
an average of 1'2 times a semester. In a smaller class the stud-
ents would receive better experience and education; they would be



called on more frequently, would be more "on their toes." The
students would come to class better prepared because their
chances of being called upon are much greater; there would be
a greater ptessure to keep up their daily work. Dean McCor-
mick testified that "in the Negro Law School he (Sweatt) would
have gotten a good deal more personal attention from the facul-
ty than he would have had he been in the large entering class in
The University of Texas.

At the time of trial, there were on hand in the School of Law
of the Texas State University for Negroes books customarily used
by the first-year class of The University, and other books which
Miss Helen Hargrave, Librarian of the University Law School,
thought would be useful. There were about 200 of these books.
There were also available for transfer to the Negro Law School
between 500 and 600 books from the University, plus gifts of be-
tween 900 and 950 books. In addition, the entire library of the
Supreme Court of Texas was specifically made available to the
Negro Law School by Section 11of H.B. 240, Acts 50th Legisla-
ture. The Supreme Court Library is located in the State Capitol
Building on the second floor. The Capitol grounds are some 20
feet from the Negro Law School, and the entrance is only about
300 feet from that School.

The Supreme Court Library contains approximately 42,000
volumes, which number is far in excess of the 7,500-book mini-
mum requirement of the American Bar Association. Excluding
duplicates, The University of Texas Law Library contains 30,000
to 35,000 books. Counting duplicates, it contains around 65,000.
These books serve 850 law students of The University of Texas.

In some respects the Supreme Coutt Library is stronger than
that of the University. Being a Governmental Depository, the Su-
preme Court Library automatically receives many reports, such
as those of administrative bodies. It is the strongest library in
the South on State Session Laws. It contains Attorney General's
Opinions, Tax Board Opinions, Workmen's Compensation Reports,
and other items not carried by the University. The Supreme Court
Library is more spacious for a student body of ten stud.ents than
are the facilities at The University of Texas Law School Library,
which are exceedingly crowded. There is no more confusion, and
in most instances, less confusion in the Supreme Court Library
than at the Law Library at the University because of the large
number of persons using the latter.



On the other hand, the Supreme Court Library does not have
as many ~extbooks, Iegal periodicals, or "English reports as the
Unlv~rsity Law Library. The Court's Library contains the Har-
vard, Columbia, Yale and Texas Law Reviews, and the American
Bar Association JournaL It has the English Reports up to 1932.
The Law Library of The University of Texas and that of the Su-
preme 'Court are substantiaByequal except for the texts, leg:al
periodicals, and English Report's.

l:Iowever, all of such texts, legal periodicals, and English Re-
ports, not available in the Supreme Court Library, are readily
available to the Negro Law School on a loan basis from the Law
Library of The University of Texas.'

In addition to the books in the Negro Law School and in the
Supreme Court Library ,and those available on a loan basis from
the Law Library of The University of Texas, a complete law li-
brary is being procured, consisting of some 10,000 law books,
some of which are already available. The 're"st have been placed
fOT-order through the Board of Control for the School of Law of
the Texas State University for Negroes. The list of the 10,00;8
books which will constitute the Negro Law School Library is set
out in Respondent's Exhibit No. 8. Of such number, 1281 are im-
mediately available, and 8,727 books were already" requisitioned.
Bids had already beenrequ,ested on the 8,727 books requisitioned,
and 23 bids were received. Orders have already been placed for
5,702 of the books, all deliverable within ten to sixty days. ""Wher-
ever new books were available, they were ordered; second-hand
books were only ordered where new ones were not available. The
library requisitioned included 20 Law Reviews, Indices of leg,al
periodicals, Citators, Digests, Restatements, textbooks, statl,ltes,
the complete West Publishing Company Reporter System, etc.
The undisputed evidence is that the books ordered for the Negro
Law School aresufficien1: to meet the requirements of the Ameri-
can Association of Law Schools.

Whereas The University of Texas ,Law School has 3 class-
rooms for 850 students, the School of Law of the Texas State Uni-
versity Of Negroeishas two classrooms, plus a reading room, toi-
let facilities, and an entrance hall, for a much smaller student
body. The two'law schools possess approximately the same facili-
tie s for light and ventilation, (••There are ample windows and
lights. "') though most law schools, including The University of
Texas, need artificial light in the daytime. The Negro Law School,
assuming a class of 10 students, has a greater'floor space per
student. :



The location of th~ Negro Law School il;;particularly good•.
It is directly north of the State Capitol, separated only by a 20-
foot street. It is within 10.0yards of the Supreme Court of Tex-
as, the Court of Civil Appeals, the Attorney General 's Office,
and the Legislature. It is between the business district of Aus-
tin and The University of Texas -- 8 blocks south of the Univer-
sity, and hence 8 blocks nearer the business district.

The building housing the Negro Law School is a three-story
building of brick construction. The first floor was occupied by
the School at the time of trial. but the upper two s,tories of the
building were available as needed. Befo.re March 10, 1947. the
premises were cleaned up and painted. The building has ample
space to house the 10,000 volume library and leave sufficient
space for classrooms and reading room.

Hon. P. A. Simmons, Pres~dent of the Texas Bar Association.
1937-38; President of the Ameri.can Judicature Society 1940-1942;
and President of th~ American Bar Association 1944-1945, testi-
fiedr

"In my opinion, the facilities, the course of study,
with the same professors, would afford an oppor-
tunity for a legal education equal or substantially
equal to that given the students ,at The University
of Texas Law School. \It

Hon. D. K. Woodward, Jr., Chairman of the Board of Regents
of The University of Texas, testified:

"What we set up the re was a plant fully adequate
to give the very best legal instruction for the only
man of the Negro race who had ever applied for,
instruction in law at the University in about 63
years of the life of the School. \It

"I am talking as a man familiar with what it takes
to provide a thorough training in law in the State of .
Texas, and I stated the facts within my own per-
sonal knowledge, that the facilitie s which the Board
of Re,gents of the University set up in accordance
with Senate Bill 140are such as to provide the Re-
lator; in this case the opportunity for the study of
law unsurpassed any time elsewhere in the State of
Texas. and fully equal to the opportunity and in-
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structiot1 we are 'offering at the UniVer,sity any day~to

Hon. Charles T. McCormick, Dean of the University ofTe'x-
as Law SchobFand Pre sident of the Association of American Law
Schools, 1942,' testified that the facilities at the Law School for
Negro citizens furnished to Negro citizens an equal opportunity
for "study in law and procedure; that considering the re spective
use by the respective number ~f students; the physic'alfacilities
offe'red by the Negro Law School w4!re substantially equal to those
offered at The University of Texas Law School; and that "I would
say * * * the Negro; student has at least equaland probably superi-
or facilities for the study of law. W ' -

With reference to the member-ship requirements of the Asso-
ciation of Arnerican Law Schools, it was shoWnthat the NegrO'Law
School, at the time of this trial, met the' great'majority of the 9 re-
qUirements: -' "

(1) It isa school not operated as a cdrrimercial enterprise, ,
and the compensation of any officer or member of its teaching staff
is not dependent on the number of students or the fee s received.

(2) It satisfie s the entrance requirements, i.e., pre-legal train-
ing, etc.

(3) The school is a "full-time law school." The school work
is arranged so that substantially the full working time of the stud-
ent is required at the school.

(4) The conferring of its degree s is conditioned upon the at-
tainment of a grade of~s'cholarship attained by examinations.

(5) No special students are admitted. In 'this, the School's
requirement is stronger than that of the Association, which per-
mits such students under certain considerations .

•
(6) The 10,000 volume library ordered for the School is suf-

ficient to meet the library requirements. The selection of the
books is such as to conform with the Association~s requirements.
In addition, the Supreme Court Library; of 40,000 volume s is avail-
able, plus loan privileges from the Law Library of the University
of Texas.'

(7) The seventh requirement is that the "faculty shall co~sist
of at least four full-time instructors who devote substantially all
of their time to the- work of the school." The professors in this
case are full-time professors in the sense that all of their time is



devoted to teaching. However, all of their teaching is not done
at the Negro school; they will also be teaching at the University.

(8) Provision has been made for keeping a complete and
readily accessible individual record of each stu4ent.

, . . ~
(9) The requirement reads, ."It shall be a sch091 which pos-

sesses reasonably adequate facUities and which is c;onducted in
acc,ordance with those standards and practices generally recog-
nized l::)Y m.ember schools as essential to the maintenan~e of a
,sound .duea.tional policy. ~ Dean McCormick testifiedthat in his
opinion the Negro Law School met this requirement •

. The· testimon.y was that a two-year period is generally re-
quired before any law school may be admitted.to membership in
the Association of American Law Schools. Dean McCormick tes-
tified that he knew of no reason why the Negro Law Schc;>olcould
not comply with all of those standards within that two-year peri ...
od -- before apyentering studen~ could graduate. from the ~chool.

ing appellees' interpretation of the evidence by attaching to its

opinion, an appendix copied in the main from appellees' brief,·
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without making an indep~ndent evaluation of the record as to the

comparative values of th~ two law schools as a basis for its opin-

ion and judgment. "

Implicit in the statement in our opinion that 'the resume of

evidence set forth in the appendix was "approved and adopted by

us as a fair statement of the evidence " in ,the stated respect, was

the assertion (which we now ma.keexplicit) that we had made "an

independ~rit evaluation of the record as to the comparative values

of the two law schools as a basis for its, (o,ur) opinion and judg-

ment, ••and that from this "independent evaluation" we reached

the conclusion and so held that the statement in the appendix con-

tained a fair resume of t,he pertinent evidence, which we approved

and adopted as our own.

It should always be held in mind that the members of this

court are not the triers of fact. That is the function of the trial

court. This court is one of review only. Where there is no evi-

dence of sufficient probative value to support a judgment, we

have the power to set it aside and render the judgment which the

trial court should have rendered. We also have the power (when

our jurisdiction in that regard is properly invoked) to set aside

a judgment and order a new trial on the facts, where the evidence

so greatly preponderates against the judgment as, in our opinion,

to require that it be set aside in the interest of justice. Our jur-

isdiction in this latter regard was not invoked in this case. See

xix



(s)James W. McClendon
Chief Justice


