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PRELIMINARY REMARKS

When I got formal notice Monday, fAugust 2, from Attorney Cdas
Yicholson that I was to spesak on extending legal services to the poor,
T econcluded that she thought I was either a genius or a fobl: a genius
if she thought I could adequately prepare & creditable talk on - such short
rotice, a fool if she thought I would dare attempt a talk without adequate
preparation,® Now I know I am not a genius. You soon will learn, I am
afraid painflly, vo what extent I am a fool. A professor, let alone a
law professor, would no sooner reject an opportunity to harangue a captive
audience than a M"dedicated" medical doctor would stop treating a wealthy
hypochondriac, The only difference is that innocuous pills are easier
to take than professorizl preachments--the latter being neither pain-
less nor innocuous, I will sndeavor to be as painless and hammless in
my remarks as I can--bo myself,

Vhen I read through the wonderful program prepared so ably by the
Frogram Comnittee and observed the very interesting subjects and the
very eminent speakers to speak on them, I wondered what I was doing onm
the Pregran——especially in two places.‘ I was constrained to conclude
that the Program Committee has been overthorwn by that egalitarian revo-
lution which gome academic critics say has overtaken the Supreme Court
in 211 areas of Constituiional Law. That'is to say, the Program Commiitee
is no respecter of persons. Or would it be better to say, in the spirit
of the Fconomic Opportunity Act, that Kermeth 8. Tollett was placed on
the Program of Events twice so as to obtaln Mmaximum feasible participa~
tion of the disadvantaged and the undistinguished?

#I should like to acknowledge the invaluable assistance of Donald K.
i1l a first-year law student, at Texas Scuthem University whe did some

of the hurried research without vhich this talk could not have besn pre-
pared at all on such short notice,
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The ebb and flow of natlonal policy have given rise to five admin-
i strations which can be characterized by five catch-phrases: the New

Deal of President Franklin J. Roosevelbt, the Fair Deal of President Harry

3., Truman, the No Deal of President Iwight D, Eisenhower, the New Frontier
of President John ¥, Kemnedy, and the Great Scelety of President Lyndon
B. Johnson. Each of these administrations in its own way confronted
rovarty. The first could not have confronted scciety at all without con-
fronting poverty because practically the whole nation was in a state of
poverty. The second planted seeds of hope and concem for the despised
and the infirm. The third confronted poverty by trying to face.the past.
The fourth confromted it by trying to pirouette beyond the boundaries of
the present and the practical with elegance, style and taste--Jack and
Jacqueline, pas de deux, gracefully traversed the new fromtier of art,
drama, and the arrestingly eloquent pronouncement. President Johnson
has perpetuated the tradition of FDR, brought te bloom the seeds of H3T,
reversed the stance of I¥KE, and given substance tc the style and grace
of JFK, In short, in the midst.of plenty and afiluence, President Johnson
has declared var ou poverty, which stabs the stomachs of one-fifth of our
society, which saps the spirits of, what Michael Harrington called, "The
Other America.? |

L1lusions to style bring te mind fashions in social or national
thought. Changes in fashions of thought are 1ike changes in the styles
of swim suits: +the more they uncovar the facts of life, the more we become
interested in and tempted to deal with those facts, The poor have become

fashiorable, but they have 1iitle else in their favor. 4nd the only reason
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T imply that it is ir their favor that thay have become fashionable is

that = Ffashion in our soclety is like a fad, and fadb, like old soldiers,

don't die, they just fade away, However, the unforturate thing about this

urhappy analogy iz that the poor may, indeed, fade away, but only from

view

ST

w0

(12)

r, not from existence,

The first point Michael Harrington makes in his celebrated THE UIHER
.CA,l which is dubbed &s sparking the War on Poverty, is "the milliions
are poor in the United States tend to become increasingly invisible.v

He gives many reasons for their invisibility: slums are off the

peaten tracks in the large cities, Appalachila is viewed by visitors

during its season of resplendert scenic beauty, affluent surburbia is

WL

n farther from the slums and "America has the best-dressed poverty the
d has ever known,"(12) He further comments in this connection,

"here are tens of thousands of Americans in the big cities
who are wcaring shoes, perhaps even & stylishly cut suit

or dress, and yet are hungry. 1% is not a matter of plan—
rning, though it almost seems as 1f the affluent society
hzd given out costumes to thke poor so that they would

rot offend the rest of society with the sight of rags.®(13)

They azre either too old or too young to be seen, Right million are over

sixty-five and even more are under eighteen. They are politically in-

visible, ateomized, faceless and voiceless, It may be worthwhile to keep

hem in fashion, if for no other reason than to insure thet they remain

visitle,

1.

Harrington, THE CTHDR AMERICA: POVERLY IN THEE UNITED ST 5 {Penguin
Bocks, 1964), Figures in parentheses in text Tefer to papeq ir the

work clted

THLS is a copy of the speech as given with very minor editorial changes.
Citations have been added for the convenience of readers who might

like to Ifurther explore problems discussed,
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This invisible man theme is very familiar to most of this group, I
would agsume, Negroes, rich or poor, are invisible. 7That was the thems
alph Ellisonts THE INVISIBLE MAN, This makes the poor Negro an
invisible, invisible man. (4t last we can extract soms semblance of
profound truth from that proverbial Negro clown, I den't recall whether
he was Steppen Fetcher, Amos, indy, or Calhoun, who sald, ML feels so
pp 3 ’ S ) )
urnecessary,.") He was expressing, perhaps, the redundant absurdity of
ki T Ey I P9,
being colered, IY is probably this redundancy which leads Harrington to
observe, MIn 2 sense, the Negro ils classieally the ?othert American,
degraded and frustrated at every turn and not just hecause of laws." (73
& Y:Y J
This aspect of Negro pov 7 I should like to linger over longer
P & & SW Ll

for it must be kept foremost in mind as I develop later a major theme

of my taik., PFPlease indulge me to guote Harringbon at length:

-

To be equal, the Negro requires scmething much more profound
than a way vtinto?! the <oblety: he needs a transformation
of s:me of the basic institutions of the society, . «(73)
Ageording to the Department of Labor in 1960, 4 pexr cent
of Negro employees were 'Yprofessional, technlecal and
kindred workers?! (compared to 11,3 per cent for whites):
2,7 per cent were tranagers, officials and proprietors?
(the white figure is 14.6 per cent). In short, at the
top of the economic sbructure there were 6,7 per cent of
the Negroes—-and 25,9 per cent of the whites, And this,
in itself, represented considerable gaing over the past
two decades. {74}

Perhaps the most Shecki;: statistic in a1l this is the
ong that decceribes w wopens when 4 Negroe does acquire
gkill and trzining. North, Zast, South, and West the
pattermn is the szme: the more education a Negre has

the more economic diserimination he faces o tne

white Southern colleze graduate receives 1.85 tlmes the
compensation of his Negro counterpart, and in the Horth
the vhite edge is 1.59. (77)
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I would assume that recent govermmental programs to afford equal
job opportunities have improved this situation somewhat, But Harrington
goes on to say, contrasting the absence of visibility and thus non-
discrimination of amalgamated or second generation immigrants with the
continuation of visibility of Negroes and thus the continuation of
diserimination:

The dostor or the lawyer will find it extremely difficuld
to set wup practice in a white neighborhood, By far and
large, they will be confined to the ghetto, and since
their fellow Wegores are poor they will not receive so
mach money zs Ttheir white eolleagues. The Hegro academic
often finds himself trapped in a segregated crucatzo nal
gystem in which Negro colleges are short on salaries,
equipnert, Iibreries, and so on. Thelr wver pfo fog-
sional advancement is truncated because of 't. {(77)

Thus the absurdity and contradiction of the Negro professiopilst
redicament is compounded, e is visibly invisible. I must stop this
P 1 J I

line of preliminary analysis, for it is taking on a Kafkalan typs
absurdity that taxes the mental equilbrium of the spesker, if not you,
my listeners-~that is, those of you who are still awalke, Buffice it to
sar that the rate of poverty among.wegrs es 1s double that among whites,
Tt might net be too much of an imposition upon you if I correlate
gome of the previous prelimivary observations te law and particularly
to the members of this issoclation, Before I do that, I should like to
cutline very brisily scme of the present Jnst tutions which skirmish

with poverty and their strategies., Thsey are privebe and public,

FPrivate Institutions

Since private charity 1s having the least impact on poverty, I will
deal with it first, rather quickly. With the exception of ths great
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poundations, such as Forg, Rockefeller, and Camegie, private efforts

to deal with pbvé?tv“h ave been rither spasmodic and futile, Churches
ave theiv charity offerings, which comprise nickels and dimes, and

are rather appetizers, wam-ups, for the important general and bullding

-

fund offerings to follow, These charity offerings, like so many other

But churches, espscizlly some Negro churches, have unwittingly
contributed to the perpetuation of povsrty and evern submlssiveness
among Megroes, Here I am alluding to the often repeated spiritual
affirmation: "You can have all the world, but give me Josus,™ Now I

am not against Jesus, bubt neither am I against all the world, especially

some of its goods,

Eal

United Funds and Comwaunity Chests gather funds for distribution
to a whole spectrum of problems involving poverty, ranging from the
subsidization of Legel Ald Clindes and Charity Hospitals to holes for
unwed mothers and Christmas baskets, the lattsr being more of a salwing
of the richs? consciences and conspicusus charyity (conspicuous being

~

used here in the perjorative Veblenisn® sense) than a serious sustained

effort to confront and conguer poverty.

Various Foundatlons contribubte scholarehip money for college

L)

students and this may be their most significant direct conbtributions

iy

to the poverty war, Iowever, in mors recent years, the foundations have

got into the pilot projsct game and studies of vardous causes of poverty,

2. 3See Veblen, THRORY OF THA LEJGURE CLASS (Modern Library ed., 1954)
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the failure of the poor and the deprived to achleve and adapt, and other
pasic questions invelving the stucture, complexion, and nature of our
society. In the long run, these studies and experimental pilct projects
qnay be the most significant contributlons private foundations can make
o the problsm under discussion,

Some of my remarks regarding private charity may sound cynical and
susniclous. They are intended partially to be so, but T do not dintend
to in any way condemn private charity, FPovertiy is too all pervasive and
great for private philanthropy {(adequately) to deal with it. This las
remavk leads to a discussion of publie or government charity and the
rnecessary attending laws which must implemént public efforts, The
importance of law iz readily apparent,

Fubklic Institutions

Iy way of meking & transition from private philanthropy to public

phillanthropy, I should like to Quote a very penstrating and incisive

ar

commment of the late Frofessor Edmond Cahn which saids

Never ir previous history have so many soclal and individ-
ual problems been put under the sway of law. Law has
shsorbed substantial slices of relations and transactlons
that used to belong to homes, churches, voluntary associa-
tions, and other disciplinary organs of soclal envirvonment,
law has assumed burdsens that our ancestors left to corporate
religion, private benevolence, group ethices, the play of
mariket and ccononic Iorces, and thz unpredictable shifts

of weather and climate, (2)3

o

This quoted commert must be recognlzed as a fact if we are t

roperly understand the role of Jaw and lawyers in the poverty war and

"Ci

QQperlullv i1f we are to maintaln the proper attitude toward goverrment

3. Gahn, Law in the Consumer Perspective, 2 U, Pa, L, Eev. 1(1963)
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Government and law have expanded theilr incidence in all arsas of
our society. In frontier and horse and buggy days, rules of the road
d1d not need govermment ilmplementation. Hestrictions on the use of
property would have been meaningless anG useless in very sparsely
populated areas. The very existence of government emerged because of
the transition of man from a state of nature and netural rights to a
state of commnity and civil rights,

It is invidious to refer to the state or government as the French
eccnomist Bastriat did, He said of the state or govermnment, f&ﬁ% ig?
the great fictitious entity by whish evervone sesks to live at the
expense of everycne else," In complex. congested, urbanized communities,
govermment cannot escape its responsibility to deal with soclal and
comrmmal proplems, including poverty,

Héw is govermment dealing with poverty? So as to treat this aspect
of talk from both a coustruective and critical perspective, I should
like to refer to a wvery similal and far-reaching article published

in the ¥Yale Law Journal in 1964 by Professor Reieh, entitled The

Property, T predict this article 18 going to revolutionize Raw and

sspecially its practice before administrative and welfare agencies.

His discussion and analysis are not only peculiarly apposite to the

developing poverty programs such as that undertaken by the Office of
Fconomic Opportunity, bub to the whole range of expanding legal and

govermmental regulations. He said;

Cne of the mest important developments in the United
States during the past decade has been the emergence
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of goverrment as z major source of wealth, . It
draws in revenus and power and pours forth wealth:
money, benefits, services, conbtracts, franchises, and
licenses,..The distribution of largess is on a vast,
imperial scale,

Social dinsurance substitutes for savings, a goveln-
ment contract replaces a businessmants customers
and good will, Increasingly, Americans live on
government largess--allccated by government on its
own terms, and held by recipidnts subject to
conditions which express 'the public interest.t (733

)

Briefly, et me outline the nature and scope of the largess of
sovermment .,

First, income and benefits in the form of soclal security,
unemployment compensation, aid to dependent children, vetsrantsz
benaefits, and other state and local welfare amounted to about £8 billion
dollars in 1941.

Second federal, state, and local governments were responsible for
O million jobs in 1981, Add the defense ipdustry and you add 3-4 miilion
more jobs. Fifteen to twenty per cent of the labor force receives its
primary income from government,

Government agencies grant occupational licenses to doctors, lawyers,
and others. They grant franchises to taxdis, TV channels, liquor stores
and others, Federal government contracts invelve over 50 billion dollars.

"These contracts often resemble subsidies: it is virtually impossible

to lose money on them," (735)

. Heich, The New Property, 73 Yale L. J. 733(1964) Frofesor Reich has
just published ancther article mors specifically relevand :toihe subfest
urrler digomsbn, eidy Individual Rights ard Social Welfare: The Emerging
legal Issues, 74 Yale L. J. 1245(1965)

Since I am adding footnotes there is another article in the same issue
vwhieh members of the N, B, A, should be especially interested in,
Witherspoon, Civil Rights Policy in the Federal System: Proposals

for a Better Use of Administrative Process, (4 Yals L. J. 1171{1965)
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federal subsidiss to agriculture, the shipping industry,5 local airiines,
housing, sclentific research, and health and education amounted to about
83 billion dollars in 1964,

Tae above figures graphically indicabe the nature and scope of
government largess, and I have sald nothing about the use of public
resources, such as lands, mines, timber forests, cattle grazing land,
parlks and recreational facilities; highways and other resouves owned by
poverrmerts, Further, I have said nothing about postal services with
their special rates for newspapers and mail order houses, insurance-for
home builders, and last, but not least, the communication satellite,

thy do I talk about all of this government largess? For two reasons:
(1) Those who would criticize the poverty program should note to what
sibent the govemmert is pouring out great benefits to industry, private
enterpriss, and all segments of our cconomy. Until now the poor have
heen retting the short end of govermment larpess, Thus there is very
1ittle basis for criticizing it as special or preferential treatment
sf the poor, and (2) those who would resist and not take advantage of
this governmental largess are resisting the inevitable, indeed, the
aocomplished fact, We as lawyers, thus, would be iil advised 1f we
se2k to resist the poverty program and govermment largess.

In 1941 personal income in the U, 5, was §416,430,000, government
expenditurss were $148,875,000,000, and government payrolls were
35 000 000,000, This is too much to fight. It must be joined, but

joined to our advantage, Indeed, "the prospect is that govermment largess

5. See axcerpts from Meleman, OUR DEPLETED SOCIETY (1965) in the Saturdsy
Review, 28{July 31, 1965).
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will necessarily assume even greater importance as we move closer to a
welfare state.” (738) Wiitness the recent passage of the medicare
amendment to the Social Security laws and the rent subsidization program.
4 welfare state undertakes responsibility for the welfare of its citizen
and Americzn citizens are becoming more and more insistént about their
welfare,

Thus, a remarkable transition is taking place in cur saclety. I

teach Contracts and I vsually open my course with the statement of the
British legal historian Meine, who =aid that the development of modern

g "ernncnto and progressive societises or economics manifests a movement

Mfpom Status to Contrach,® Ffrom feudalism to freedom of contract or free

enterprise, This movement has been reversed,

We are moving back in the dirsction of stetus, Rights must be added
to this status. A Jicense to practice law creates a status relationship,
more important than property, and if it is taken from you, your livelihood
is removed., Thus a license o practice law should no longer be spsken
of as a privilege, but it mwet be regarded as ; right with all or the
lezal protections apperbtaining to rights.

Culture and society create wealth and value. TLaw creates property.
law creates guvernment largess, OGovermment largess misht be protected
and secured so far as the individual is concerned the way property has
heretofore been protacted and secared, Goverrment largess must be
regarded as creating rights not privileges and a condition of obtaining
it must not be the surrender or waiver of basie individual and psrsonal

constitubionzl rights,
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The Challense and the Cpportunity.

What all this adds up to in terms of extending legal services
to the poor is that the discretion of govemment officials must be
limited to welfare programs, invesiigators must sﬁop their "mid-
night raids™ to see if a man is in the house, & TV in the kitchen
of mothers? receiving aid ts dependent children benefits.6 In
short, the law and lawyers must protect the rights of the poor
who receive government largess as well as the rich who receive
government contracts and franchises, Government power is neces-
sarily expanding but it must be regulated and humerdized within
legal boundaries. This presents a challenge to and an oppertunity
for lawyers., The trend of the times demands more lawyers, not less,
Government largess may make lawyers the supreme profession in our

society if it responds to the challenge and the cpporbtunity.

6. See Wald, Law &nd Foverty: 1965, 30, (Report to the Mational
Conference on Law and Poverty, 19565), coples of which were
distributed at H.B.4. Convention, See also U, S. Department
of Health, Education and Welfare, Conference Proceedings:
The Extension of Legal Services to the Poor (1964)., In ad-
dition to reading the above two books, I was privileged to
attend the Natlonal Conference on Law and FPoverty, sponsored
by the U, 3, DTepartment of Justice and the Office of Educa-
tion Opportunity in Washington, D. C., June 23-25, 1965, at
which many papers were given on the general subject under
discussion, I had hoped that I would have had time to
samarize the aforementioned hooks or pamphlebs and also
the Law and Poverty paners, but the task was toc great, I
comriend these documents to my readers and I am sure the
proceedings of the Conference on Law and Poverty will be
printed soon for distribution,

I hope to rework this gpeech into a full-fledged article in
the near future, using more fully the wealth of information

in the aforementioned papers.
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This challenge and opportunity lead me to more practical cﬁn—
siderations, practical considerations relevant to the seminar
subject this morming, relevant to the role the N.D.A. membership
muist play in the War on Poverty and other atiempts to help the
pOCY.

We must not respond negatively to the attempts of government
to extend legal services to the poor, If what I have said meant
anything, it meant this will come by and by. The question is will
wa be bypassed because we are upset over the standards of indi-

zgency, sbtuitiiied because the govermment is taking an interest in

by]

pevple we have been serving all the time? My answer is we need not
be bypassed, we need nob be stultifiec if we use our heads, exper-
ience and ingenuity,

What must we do?

1) Familiarize ourselves with these new programs, especilally
the War orn Poverty program,

2) Submit plans ourselves.

3) Temand maximum participation of our mermbers in these pro-
rams. Gt on the irnside of these programs so we can have a say
about the definition of the standards of indigency.

L) Tropose that, perhaps, insﬁead.of legal centers providing
legal services for the poor, let them be clearing houses for re-
ferring cases to our mewbers who are already experts in criminal
law, family law, landlord tenmant law, usury laws, and what have you

with the view that the centers provide compensation for our services
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rather than taking over some of the practice we already have,7 a

pract

14

ice woefully undercompensated,

Dontt underplay this referral idea even in the absence of

a poverty program., Lawrers referral services are exposed to big
¥ oL K 1 £

cases, blg personal in

£ we are not on the inside, the cases will

away

djury and other typss of lucrative cases,

4

o uptown, downtowm or

]

from vherevel we are,

The Iure of the Inside

LA caveat should be guickly interjected here, Bsware the lure

of the inside! HNever stop thinking, HNever forget,untll our whole

soclety is transformed, that you are a Negro,

baen

5 The Uricle Tom has
replaced by the Ysafe" Negro, He 1s the Hegro whe thirks he

the inside, He is the MNegro who is lebt in the wvestibule but

not the livineg and dining rooms. He is the Negro who is told that
B #5 & &

if al

buys

real

1 your pecple were like you thers would be no problems, and he

it. He s the Megro who is given a title or a position without

power, He is the Negre who is permitted to sit at the conference

Director of United Plamning
pointed out in his remarks after
a singie cese which an Abtormmey

ENVRTE
ton, D, C
v tere
a charity case,

rgniwation of Washing
my talk that he had not en

A
& 4
would dresam of taking, except a

3ince some readers may misconstrue the above sentence, I should
like to add that it is proper to be conscious that wou are a
Negro, but vou should not be seif-conscicus, This distinetion

is important and the above remarks should be read in the light of

it.
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table but not expectsd to speak, at least not to speak in the interest

of the masses of the Negroes, the majority of the Negro bar.

9]

are for good faith action on the part fo the whites, but expect

3

re

o

bad faith, Offer cooperation and coordination, but be prepared to act

independently and courasgeously., Listen courtecusly to suggestlons and

IR

proposals Dbut welgh them carefully and critically. Act with purposs.
Time action, Ton't act imprudently, impetuocusly or thoughtlessly. Bring
to bear in conferences, discussiorns and negotiations all your well-
developed forensice and adversary skills, nurtured over the years by the
knocks and jousts of courd battles and life. Listen and act with that

third sense which you have had to develep over the years for survival,

In short. thiunk, plan, devise sbrategy, act, and plan again.9

9. At this point I had plamed to relate ths experiences of the
Houston lawyers Assoclation in submitting 2 proposal to the Office
f Beonomic Opportunity for Nelghborhood Legal Services Centers,

g release desceribing that proposal was handsd out at the be-
giming of the above talk, Rather, I closed with the following
remarks, as best I can recall them:

Juére Billy Jauss {who presided over the Seminar) told me to
W omy remarks to about ten minutes., You can see T didn't

obey the Judge. Perhaps, you and, especially, Judge Jones

will anpreciste a story I will close with instead of talking

more,

A& few morths ago my wife and I were invited to a Masquerade
Ball, OShe obtained an elaborate costume but got nothing for
me., Un the night we were to go, I protested the fact she
had a costume and disguise and I had nothing, She said,
PEen, don?t worry about it. Just be pleasant and nobody
will recogrize you,®



